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QUESTIONS PRESENTED 


1. Did the Court err in directing a verdict for the appel¬ 
lees (defendants) at the close of appellant’s evidence where 
the evidence showed (1) that the appellant’s decedent, Codie 
A. Whitman, occupied as a tenant an apartment in an apart¬ 
ment house owned by one of the appellees and managed by 
the other two appellees, (2) that on Saturday afternoon, 
July 12, 1952, in her apartment, Miss Whitman was stran¬ 
gled and choked to death by an agent of the appellees, Harry 
Clifford Porter, (3) that on Friday night, July 11,1952, im¬ 
mediately upon being employed by the appellees, Porter 
had been assigned by them to Miss Whitman’s apartment 
to paint the interior of it, (4) that when the appellees em¬ 
ployed Porter, they did not know him, made no investigation 
of him, obtained no references from him, and without any 
previous experience with him, assigned him to paint the 
interior of the apartment occupied by Miss Whitman, who 
w^as known by the appellees to be a single girl living alone 
and unprotected in her apartment, (5) that the appellees 
did not in any manner supervise or control Porter while 
he was painting Miss Whitman’s apartment and gave him 
a key and unrestricted access to her and her apartment, 
and (6) that Porter was a person of unsound mind, dan¬ 
gerous and irresponsible and was adjudicated so and com¬ 
mitted to the ward for insane criminals in St. Elizabeth’s 
Hospital? 

2. Did the Court err in excluding all the evidence offered 
by appellant which tended to prove that the agent of the 
appellees, Porter, was a person of unsound mind, danger¬ 
ous and irresponsible when the appellees employed him 
and assigned him to paint the interior of Miss Whitman’s 
apartment, where he murdered her, and that, if the appel¬ 
lees had made a reasonable investigation of Porter, they 








could have discovered facts sufficient to put them on notice 
that he was such a person? 

3. Did the Court err in quashing the writ of habeas corpus 
ad testificandum directing the superintendent of St. Eliza¬ 
beth’s Hospital to bring Harry Clifford Porter into Court 
to testify as a witness for the plaintiff on the ground “that 
it would constitute a hardship upon this patient to testify, 
which might result in a definite prejudice to him in the 
treatment he is receiving,” where the evidence showed that 
he was physically well, could carry on a rational conversa¬ 
tion and answer questions lucidly, had the knowledge and 
appreciation of the obligation of an oath and the conse¬ 
quences of testifying falsely, and had the ability to tell an 
intelligent story of what he saw or heard take place? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment in favor of the appel¬ 
lees based on a directed verdict at the close of the appel¬ 
lant’s evidence in an action for damages for the wrongful 
death of the appellant’s decedent, which was alleged to have 
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resulted from the negligence of the appellees. The District 
Court had jurisdiction under Sections 11-305,11-306,16-1201 
and 16-1202 of the District of Columbia Code, 1951 Edition. 
This Court has jurisdiction under Section 1291, Title 28, 
of the United States Code Annotated. 

STATEMENT OF CASE. 

Parties. 

At the time of her death, the appellant’s decedent, Codie 
A. 'Whitman, was the tenant of apartment 201 of an apart¬ 
ment house known as the “Ritz”, located at 1631 Euclid 
Street, Northwest, District of Columbia. The appellee, Gore 
Properties, Inc., was the owner of the apartment house, 
the appellee, American Security and Trust Company, was 
the leasing agent, and the appellee, William Freeney 
Hickey, was the resident manager. (App. 5) 

The Issue. 

The issue is whether the death of Codie A. Whitman re¬ 
sulted from the negligence of the appellees. She was stran¬ 
gled and choked to death in her apartment on July 12,1952, 
by one Harry Clifford Porter, who was employed by the 
appellees and was assigned by them to her apartment for 
the purpose of painting the interior of it. (App. 19) 

The appellant charged the appellees with negligence in 
the selection of Porter as their agent and in failing to pro¬ 
vide supervision and control of Porter under circum¬ 
stances requiring control and supervision and in giving 
him unrestricted access to Miss Whitman and her apart¬ 
ment. (App. 2, 6-7) 
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The Evidence 

(a) Concerning the Charge of Negligence in the Selection of 
Porter as an Agent Employed to Paint the Interiors of Apart¬ 
ments Where He Would Come in Contact With Tenants, 
Including Miss Whitman, Who Was Known by the Appellees 
to Be a Single Girl Living Alone and Unprotected. 

The services of Porter, who committed the murder, were 
engaged by the appellee Hickey in his capacity as resident 
manager of the apartment house. Appellant took the pre¬ 
trial deposition of Hickey and read it into evidence at the 
trial. Appellant also called Hickey as an adverse witness. 
Hickey’s testimony disclosed that he did not know Porter 
and did not know anything about him, except that on one, 
and possibly two, occasions he saw Porter outside an Air 
Force building near the National Airport, wearing fatigues 
like those worn by enlisted men in the Air Force. He 
approached Porter and asked him if he wished to make 
some extra money. Porter replied that he did, and Hickey 
instructed him to call at the apartment house to give him a 
price for painting the interiors of apartments in the build¬ 
ing. Porter appeared at the apartment house on Wednes¬ 
day or Thursday evening (July 9 or 10), quoted a price 
and Hickey put him to work on Friday night, July 11, paint¬ 
ing the interior of the apartment occupied by Miss Whit¬ 
man, who was known by the appellees to be a single girl 
living alone and unprotected in her apartment. Hickey’s 
testimony disclosed that he made no investigation of Porter. 
Correctly analyzed, Hickey’s testimony shows that the only 
inquiries he made were: (1) Do you want to make some 
extra money and (2) how much? Friday night, July 11, 
he assigned Porter to paint the interior of Miss Whitman’s 
apartment. (App. 50-55) The next day, while painting her 
apartment, Porter murdered her. (App. 13, 17, 19, 40-42) 

Hickey admitted that at the time he employed Porter, he 
employed through Porter two other men to paint, one 
named Arturos and the other named Prince, that he did not 
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know them, and that he made no investigation of either of 
them. (App. 62-64, 77-78) 

Hickey admitted also that at that time the appellees em¬ 
ployed a man named Robert L. Keyes in a job that put him 
in constant contact with apartments and tenants of apart¬ 
ments in the building, notwithstanding that Hickey’s inves¬ 
tigation of him disclosed that Keyes had been convicted of 
robbery and had just been paroled from prison. (App. 
78-79) Hickey’s wife, Alice Hickey, testified that Keyes 
worked in the lobby “as a protection to our people” and 
that he took messages and packages and delivered them to 
the apartments of tenants, and that he remained in the 
employ of the appellees until he “was taken from the job.” 
(App. 15c) Hickey admitted that when he employed Keyes, 
he knew that Keyes had been convicted of robbery and was 
just out of the penitentiary. (App. 78-79) He denied that 
he knew of two robbery convictions against Keyes at the 
time he employed him. Counsel for appellant offered the 
records of the District Court covering two robbery convic¬ 
tions in 1947. Counsel for appellant also offered the records 
of the District Court showing that in November, 1952, and 
again in May, 1953, Keyes was indicted for rape, robbery 
and assault with intent to kill on November 1, 1952, while 
he was in the employ of the appellees. (App. 79-80). Coun¬ 
sel for appellant also offered the records of the District 
Court showing that there was a lunacy inquiry in Criminal 
No. 794-53 and Keyes was adjudged of unsound mind and 
committed to the custody of the Attorney General under 
18 U.S.C. § 4244 and is in the same ward at St. Elizabeth’s 
Hospital in which Harry Clifford Porter is imprisoned. 
(App. 81) The District Court excluded all of these records, 
including the record showing that Keyes was adjudged of 
unsound mind and committed to the custody of the Attor¬ 
ney General under 18 TJ.S.C. § 4244. (App. 79-88) 
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(b) Concerning the Charge of Negligence on the Part of the 
Appellees in Failing to Supervise or Control the Activities 
of a New, Uninvestigated, Unknown and Untried Employee 
While Working in the Apartment of Miss Whitman, Who 
was Known by the Appellee to be a Single Girl Living 
Alone and Unprotected and in Giving Such an Employee 
Unrestricted Access to Her and Her Apartment. 

The appellees knew that Miss Whitman was a single girl 
living alone and unprotected in her apartment. (App. 15a, 
45, 49, 55) Appellee Hickey knew that she was alone in her 
apartment on Friday night, July 11, when Porter began 
painting her apartment, because he was in the apartment 
that night with her and Porter. (App. 55) He admitted that 
he testified at the Coroner’s Inquest on July 15, 1952, that 
he saw Miss Whitman on Saturday morning, July 12, the 
day she was murdered. (App. 74) But when his pretrial 
deposition was taken on September 16, he denied that he 
saw Miss Whitman on Saturday morning. (App. 56) He 
admitted that he saw Miss Whitman on Saturday afternoon 
(July 12) around 3 or 3:30 downstairs in the apartment 
building and that she was then dressed in a blue or green 
dress. (App. 56, 57 and 75) Mrs. Hickey testified that she 
saw Miss Whitman go upstairs to her apartment on Satur¬ 
day afternoon (July 12) about 3:30 and that she was then 
wearing a dark dress. (App. 17,18) When Miss Whitman’s 
body was found she was wearing tennis clothes. (App. 17, 
Tr. 42-43) She had a date to play tennis Saturday after¬ 
noon with a group of friends but did not keep the engage¬ 
ment. (App. 40-42) So the reasonable inference is that 
Porter murdered her Saturday afternoon soon after Mr. 
and Mrs. Hickey saw her downstairs in the apartment build¬ 
ing in street clothes and after she had changed from street 
clothes into tennis clothes. 

The evidence showed that Porter was a new, uninvesti¬ 
gated, unknown and untried employee. Appellee Hickey 
admitted that he did not supervise or control and did not 
provide any supervision or control over the activities of 
Porter while Porter was painting in Miss Whitman’s apart- 
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ment. (App. 65) His testimony confirmed his admission. 
(App. 55-5S and 64-65) 

Appellee Hickey admitted that he testified at the Coro¬ 
ner’s Inquest on July 15, 1952, and that at that time and 
place he was asked , 1 ‘At any time had you given Mr. Porter 
the key to this apartment?” And that he answered, “I 
maybe gave it to him Saturday morning. I am not sure, sir, 
that I did. I can’t think of any reason why I should.” 
(App. 76) It was on Saturday afternoon that Porter mur¬ 
dered Miss Whitman. He had been assigned by the appel¬ 
lees to Miss Whitman’s apartment on Friday night and 
Saturday morning and had been left there by the appellees, 
unsupervised, uncontrolled and with unrestricted access to 
her and her apartment, despite the fact that he was un¬ 
known to and had not been investigated by the appellees. 

Appellee American Security and Trust Company ad¬ 
mitted that it exercised no care either in the selection or 
supervision of Porter as its agent by denying that it had 
any responsibility for the operation of the building, despite 
the fact that the evidence showed that it leased the apart¬ 
ment to Miss Whitman and collected the rent from her and 
paid the employees, including Porter, for their services in 
the building. (App. 5, 45-49, 89-94, 122) 

(c) Stipulation Concerning the Testimony of the Witness Dezes 
for Purposes of the Motion for a Directed Verdict 

It was stipulated, for purposes of the appellees’ motion 
for a directed verdict, that the record shows that the wit¬ 
ness, Andrew Dezes, of 1421 West Hollins Street, Balti¬ 
more City, Maryland, testified that he rents furnished 
rooms and apartments in his home at that address; that 
during a period of about two months immediately after the 
discharge of Harry Clifford Porter from the United States 
Army on July 27, 1951, Porter and his wife, Fay Smith 
Porter, lived on his third floor; that he had occasion to 
observe Porter and that at that time Porter was highly 
nervous and acted funny; that Porter would switch off in 
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his conversation and that he, Mr. Dezes, concluded that 
Porter was not right mentally. (App. 116-119) 

(d) Concerning the Relationships and Agencies Involved. 

Appellee American Security and Trust Company leased 
the apartment to the decedent and she paid rent to it. (App. 
45-49) American Security and Trust Company paid Hickey 
for his services as resident manager. (App. 50) American 
Security and Trust Company paid Harry Clifford Porter 
for his services as a painter and also paid other employees 
in the building for their services. (App. 61, 90-94) 
Hickey’s wife, Alice Hickey, served as assistant resident 
manager. (App. 15, 49-50) 

(e) The Appellees' Admissions. 

The appellees admitted that appellant’s decedent was a 
tenant; that Gore Properties, Inc. owned the building; that 
appellant’s decedent was murdered in her apartment and 
that the appellees had a painter in their employ, whose 
name was Harry Clifford Porter. (App. 5) 

Appellee Hickey admitted that he was the agent of Gore 
Properties, Inc. in managing the building, and Gore Prop¬ 
erties, Inc. admitted that Hickey was its agent. American 
Security and Trust Company admitted that it was an agent 
but denied responsibility for operation of the building. 
(App. 5) 

The Excluded Evidence 

Concerning the History of Harry Clifford Porter Which Tended 
to Show That He Was a Person of Unsound Mind. Dan¬ 
gerous and Irresponsible Before the Appellees Employed 
Him. and That, if They Had Made a Reasonable Investi¬ 
gation of Him. the Appellees Could Have Discovered Facts 
Sufficient to Put Them on Notice That He Was Such a 
Person. 

Appellant made numerous proffers of evidence which 
tended to show that before the appellees employed him, 
Harry Clifford Porter was a person of unsound mind, dan- 
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gerous and irresponsible. The District Court excluded all 
such evidence. 

Appellant issued a subpoena for Harry Clifford Porter 
to appear as a witness on behalf of the appellant. Porter 
was imprisoned in St. Elizabeth’s Hospital. The superin¬ 
tendent of the hospital filed a motion to quash the subpoena 
and the District Court quashed it. (Tr. 353-355) 

Appellant offered to show the history of Porter through 
the testimony of Dr. Leon Joseph Epstein and the records 
of St. Elizabeth’s Hospital. The District Court excluded 
the testimony and records on the grounds that they were 
privileged and the records did not come into being until 
after Porter had murdered Miss Whitman, although the 
records covered Porter’s history before he was employed 
by the appellees. (Ay>p. 25-36) 

Appellant offered the records of the United States Vet¬ 
erans Administration. The District Court excluded the 
records on the ground that there had been no showing 
“that the defendant as a potential employer was on notice 
such as to require him to conduct an investigation as to the 
mentality of the later employee, the man who committed the 
murder.” (App. 36-40) 

Appellant filed a petition for a writ of habeas corpus ad 
testificandum, directing the superintendent of St. Eliza¬ 
beth’s Hospital to bring Harry Clifford Porter into court 
to testify as a witness for appellant. The writ was issued 
and served but the District Court quashed the writ on the 
ground “that it would constitute a hardship upon this 
patient to testify, which might result in a definite prejudice 
to him in the treatment he is receiving.” (App. 7-10, and 
112) The District Court quashed the writ despite the fact 
that the evidence in support of the motion to quash, showed 
that Porter was physically well, could answer questions 
lucidly, had the knowledge and appreciation of the obliga¬ 
tion of an oath and the consequences of testifying falsely 
and had the ability to tell an intelligent story of what he 
saw take place or heard take place. (App. 110-111) 
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In support of the motion to quash the writ of habeas cor¬ 
pus ad testificandum, the District Court admitted, for the 
purposes of the motion to quash, testimony of Dr. Leon 
Joseph Epstein, covering information, confidential in na¬ 
ture, which he acquired in attending Porter at St. Eliza¬ 
beth’s Hospital. (App. 97-112) Ethelbert F. Frey, Attorney 
and Committee for Porter, waived the privilege between Dr. 
Epstein and Porter, by joining in the motion to quash the 
writ of habeas corpus ad testificandum, and by “heartily” 
endorsing the examination of Dr. Epstein by counsel for 
the superintendent of the hospital. The District Court so 
ruled at that stage of the case. (App. 21, 98, 103-104) 

After Mr. Frey, Attorney and Committee for Porter, had 
waived the privilege involved, if any, and the District Court 
had so ruled, and Dr. Epstein had .testified in support of 
the motion to quash the writ of habeas corpus ad testifi¬ 
candum, appellant made a new proffer of the testimony 
previously offered through Dr. Epstein. The District Court 
again excluded the evidence. (App. 112-113) 

Later, appellant made another proffer of the records of 
St. Elizabeth’s Hospital and the testimony of Dr. Epstein, 
contending that Mr. Frey, Attorney and Committee for 
Porter, by joining in the hospital’s motion to quash the 
writ of habeas corpus and by acquiescing in the calling of 
Dr. Epstein in support of that motion, and by acquiescing 
in the questions that were put to Dr. Epstein by counsel for 
the superintendent of the hospital, waived the privilege 
between Porter and Dr. Epstein and the records of St. 
Elizabeth’s Hospital. The District Court again excluded 
the evidence. (App. 121) 

In making the foregoing proffers, counsel for appellant 
made statements covering in substance what the testimony 
of Porter and Dr. Epstein and the records of the St. Eliza¬ 
beth’s Hospital and the Veterans Administration, if 
admitted in evidence, would show which tended to prove 
that Porter was a person of unsound mind, dangerous and 
irresponsible before the appellees employed him, and that, 


if they had made a reasonable investigation of him, the 
appellees could have discovered facts sufficient to put them 
on notice that he was such a person. Because these state¬ 
ments are long and appear in the transcript, they are not 
repeated here. (App. 2S-30, 37-39, 119-121) 

STATEMENT OF POINTS 

1. The District Court erred in directing a verdict for the 
appellees at the close of appellant’s evidence. 

2. The District Court erred in excluding the testimony of 
Harry Clifford Porter and Dr. Leon Joseph Epstein and 
the records of St. Elizabeth’s Hospital and the Veterans 
Administration which tended to prove that the agent of the 
appellees, Porter, was a person of unsound mind, dangerous 
and irresponsible before the appellees employed him and 
assigned him to paint the interior of Miss Whitman’s apart¬ 
ment, where he murdered her, and which also tended to 
prove that, if they had made a reasonable investigation of 
Porter, the appellees would have discovered facts sufficient 
to put them on notice that he was such a person. 

3. The District Court erred in quashing the writ of 
habeas corpus ad testificandum directing the superintendent 
of St. Elizabeth’s Hospital to bring Harry Clifford Porter 
into court as a witness for appellant, because it denied the 
appellant the testimony of a material and competent wit¬ 
ness for no valid reason. 

SUMMARY OF ARGUMENT 

1(a). The District Court erred in directing the jury to 
return a verdict for the appellees, because the failure of 
the appellees to make an investigation of Porter before they 
employed him, constituted negligence in the selection of 
Porter as their agent, or at least presented a question con¬ 
cerning which reasonable minds might disagree and there¬ 
fore, was a jury question. If such negligence was a proxi- 
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mate cause of the death of Miss Whitman, the appellees 
are liable for the resulting damages. 

The case is distinguishable from Argowne Apartment 
House Co. v. Garrison, infra, and Fleming v. Bronfin, et al., 
infra, as shown in the argument. 

In the Argonne Apartment House case, this court recog¬ 
nized the rule that the owner of an apartment house may be 
liable for damages proximately resulting from negligence 
in his selection of employees for service in and about his 
apartment house. The ruling of non-liability in that case 
was based on the conclusion that there was no negligence 
proved. 

In Fleming v. Bronfin, the Municipal Court of Appeals 
ruled that one dealing with the public is bound to use rea¬ 
sonable care to select employees competent and fit for the 
work assigned to them and when an employer neglects this 
duty and. as a result, injury is occasioned to a third person, 
the employer may be liable even though the injury was 
brought about by the willful act of the employee beyond 
the scope of his employment, and the court pointed out that 
the principle has been applied in a variety of cases, includ¬ 
ing cases involving apartment houses. 

In Medes v. Hornbach, infra, and Boland v. Love, infra, 
this court held employers liable for negligence in the selec¬ 
tion of employees. 

Other decisions showing that courts of other jurisdic¬ 
tions have held employers liable for negligence in the selec¬ 
tion of employees in a wide variety of cases, are cited in 
the argument. 

The duty of the appellees to exercise reasonable care in 
the selection of Porter as their employee was similar to the 
duty of an employer under the Fellow Servant Doctrine. 
That doctrine of non-liability is subject to an exception in 
cases involving negligence on the part of the employer in 
selecting or retaining incompetent co-employees, as the 
authorities we have cited in the argument disclose. 
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The appellees’ general course of conduct in the selection 
of employees to work in and about their apartment house 
showed their policy and practice was to exercise no care. 

Appellees cannot excuse their failure to make an investi¬ 
gation, which reasonable care under the circumstances re¬ 
quired them to make, by asserting that it would not have 
turned up anything anyway, if they had made an investiga¬ 
tion. What a reasonable investigation, if made, might or 
might not have turned up is immaterial and incompetent, 
because it is purely speculative now. The court cannot so 
speculate now. If it is proper for the court to so speculate 
now, the appellant contends the evidence shows that, if the 
appellees had made a reasonable investigation of Porter 
before they employed him, they could have discovered facts 
sufficient to put them on notice that he was of unsound mind, 
dangerous and irresponsible. 

1(b). The District Court erred in directing the jury to 
return a verdict for the appellees, because the failure of 
the appellees to supervise or control Porter, who was a 
new, uninvestigated, unknown and untried employee, while 
he was painting the apartment of Miss Whitman, who was 
known by the appellees to be a single girl living alone and 
unprotected, and the action of the appellees in giving such 
an employee unrestricted access to her and her apartment, 
constituted negligence or at least presented a question con¬ 
cerning which reasonable minds might disagree and there¬ 
fore, the question was one for the jury. 

This case, on this second charge of negligence, is dis¬ 
tinguishable from Argonne Apartment House Co. v. Gar¬ 
rison, infra, and Fleming v. Bronfin, infra, as shown in the 
argument. 

The appellees admitted that they did not supervise or 
control and did not provide any supervision or control of 
Porter while he was painting Miss Whitman’s apartment. 
The facts and circumstances shown by the evidence showed 
the need for supervision and control of Porter. 
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The Restatement of the Law of Torts bv American Law 
Institute shows the appellees’ liability for their failure to 
supervise and control Porter. The appellees ’ liability there¬ 
for is also shown by the authorities cited in support of 
Argument 1(a) and Argument 1(c). 

1(c). The District Court erred in directing the jury to 
return a verdict for the appellees, because the combination 
of the appellees’ failure to investigate Porter and their 
failure to supervise or control him, and their action in giv¬ 
ing him unrestricted access to Miss Whitman and her 
apartment, constituted negligence or at least presented a 
question concerning which reasonable minds might disagree 
and therefore, the question was one for the jury. 

The appellees’ negligence is also shown by their failure 
to investigate Miss Whitman’s disappearance and their 
failure promptly to investigate why she had not reported 
to her work on Monday, July 14, after her office called the 
appellees twice to find out why she had not reported for 
work. 

There is implicit in the theory of the defense of the 
appellee American Security & Trust Company an admission 
that it exercised no care in the selection of Porter as an 
employee and exercised no care in the control or super¬ 
vision of Porter. It denied that it was responsible for the 
operation of the building. 

The evidence showing that the appellee American Secu¬ 
rity & Trust Company paid Porter for his service is evi¬ 
dence that he was its employee. It offered no evidence in 
support of its denial that it was responsible for the opera¬ 
tion of the building. The evidence that it paid the em¬ 
ployees, including Porter, for their services in the building, 
was prima facie evidence that Porter was its employee. 
The appellees, including American Security & Trust Com¬ 
pany, admitted that Porter was in their employ. 

The relationship between the appellee American Security 
& Trust Company and Miss WTiitman was the conventional 
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relation of landlord and tenant, so that the duty and re¬ 
sponsibility of American Security & Trust Company was 
governed by the duty and responsibility of a landlord to a 
tenant where the landlord is making repairs in the tenant’s 
apartment. The landlord was under a duty to exercise rea¬ 
sonable care in making the repairs. 

The District Court erred in resting the case on a sup¬ 
posed need of actual notice to or knowledge on the part of 
the appellees of Porter’s dangerous propensity. Such 
notice or knowledge was unnecessary. Their lack of notice 
or knowledge under the circumstances constitutes a part 
of their negligence and therefore, cannot serve to exculpate 
them, but, instead, serves to render them guilty of 
negligence. 

There are many decisions which have held employers 
liable under similar circumstances. The appellees may be 
held liable on any or all of five theories: (1) negligence in 
the selection of Porter as their agent, (2) negligence in 
failing to supervise or control Porter under circumstances 
requiring such supervision and control, (3) negligence in 
performing their duty to keep and maintain their property 
in reasonably safe condition for persons invited thereon, 
(4) negligence in making the repairs in Miss Whitman’s 
apartment, and (5) the wrong was made possible by the 
position in which the appellees placed Porter and the op¬ 
portunities the appellees provided for Porter to commit 
the wrong. 

2. The District Court erred in excluding all the testimony 
and records proffered by the appellant, which tended to 
prove that the agent of the appellees, Porter, was a person 
of unsound mind, dangerous and irresponsible before the 
appellees employed him and assigned him to paint the in¬ 
terior of Miss WTiitman’s apartment, where he murdered 
her, and which also tended to prove that, if they had made 
a reasonable investigation of Porter, the appellees would 
have discovered facts sufficient to put them on notice that 
he was such a person. 
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Appellant made proffers of the excluded evidence, show¬ 
ing what the evidence would have showm, if admitted. It 
wmuld have shown that Porter was a person of unsound 
mind, dangerous and irresponsible before the appellees em¬ 
ployed him. It would have clearly distinguished this case 
from the Argonne Apartment House case and Fleming v. 
Bronfin, supra. 

The privilege, if any, surrounding the testimony of Dr. 
Epstein and the records of St. Elizabeth’s Hospital when 
proffered the first time, was removed when Mr. Frey, Attor¬ 
ney and Committee for Harry Clifford Porter, joined the 
superintendent of St. Elizabeth’s Hospital in the motion to 
quash the writ of habeas corpus ad testificandum and en¬ 
dorsed the examination of Dr. Epstein by counsel for the 
hospital superintendent. Code Section 14-308 permits a 
physician to testify with “the consent of the person afflicted, 
or his legal representative.” The District Court’s rulings 
on this point are inconsistent. It ruled, for purposes of the 
motion to quash the writ of habeas corpus, that the priv¬ 
ilege was waived. But when the appellant made a re-proffer 
of evidence for purposes of her case, the court adhered to 
its original ruling that the evidence was privileged. 

The records of the hospital and the Veterans Adminis¬ 
tration, even though not in existence in July, 1952, show 
that there was in existence then information and sources of 
information which would have put the appellees on notice 
that Porter was a person of unsound mind, dangerous and 
irresponsible, if they had made a reasonable investigation 
of him. The appellant was entitled either to the testimony 
of Porter or the testimony of Dr. Epstein and the records 
of the hospital and the Veterans Administration, showing 
Porter’s history. Exclusion of all the evidence from all 
those sources after quashing the writ of habeas corpus ad 
testificandum, was unfair and unjust and constituted error. 

3. The District Court erred in quashing the writ of 
habeas corpus ad testificandum directing the superintendent 
of St. Elizabeth’s Hospital to bring Harry Clifford Porter 
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into court as a witness for appellant, because it denied the 
appellant the testimony of a material and competent wit¬ 
ness for no valid reason. 

Dr. Epstein’s testimony showed that Porter was a com¬ 
petent witness, even though of unsound mind, under the 
rule established by this court in District of Columbia v. 
Armes, infra. 

The proffer made by counsel for the appellant showed 
that Porter was a material witness. 

The District Court’s ruling that it would be a hardship 
on Porter and might prejudice him in the treatment he was 
receiving at St. Elizabeth’s Hospital was not a valid reason 
for quashing the writ of habeas corpus and constituted 
coddling of a criminal. 


ARGUMENT 

L THE DISTRICT COURT ERRED IN DIRECTING THE JURY TO RETURN 
A VERDICT FOR THE APPELLEES. 

(a) Failure of the Appellees to Make an Investigation of Porter 
Before They Employed Him, Constituted Negligence in the 
Selection of Porter as Their Agent, or at Least Presented 
a Question Concerning Which Reasonable Minds Might 
Differ and Therefore, Presented a Jury Question, and, if 
Such Negligence Was a Proximate Cause of the Death 
of Miss Whitman, the Appellees are Liable for the Result¬ 
ing Damages. 


This is not a case like Argonne Apartment House Co. v. 
Garrison , 59 App. D.C. 370, 42 F. (2d) 605, where the evi¬ 
dence showed that the employee involved had applied for 
the employment in response to an advertisement of the 
apartment house owner in one of the local newspapers. He 
and other applicants were interviewed by the treasurer of 
the company, who required them to exhibit written refer¬ 
ences. The prospective employee, Johnson, furnished at 
least two or three such references, which were written on 
business letterheads, and which appeared to the treasurer 
of the company to be satisfactory, and he and three other 
applicants were put to work at the apartment house. The 
treasurer of the company, who employed these employees, 
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employees. Four or five days later, the resident manager 
assigned Johnson, one of the new employees, as a helper to 
the electrician. While serving as helper to the electrician, 
who was “an old trusted employee,” Johnson stole some 
je-welry in one of the apartments, where the electrician and 
he had been working together. After the theft was reported 
to the police, an investigation disclosed that Johnson had 
previously pleaded guilty in the Police Court to a charge of 
intoxication. He had no other bad record, in or out of 
court. This court found there was no evidence of negli¬ 
gence and reversed a verdict and judgment for the plaintiff. 
This court said: 

“ (2) The evidence shows that the defendant required 
the employee to submit written recommendations, and 
Johnson presented at least two or three, such recom¬ 
mendations written on business letterheads of the 
writers, and these appeared to the defendant to be all 
right, and it was after reading these recommendations 
and a talk with Johnson that the defendant thought 
that Johnson would be satisfactory, and thereupon em¬ 
ployed him. It cannot be inferred or assumed that these 
recommendations -were not bona fide or that they were 
bogus. There was no evidence to show that a further 
investigation would have disclosed sufficient facts to 
put the defendant on notice as to the dishonesty of 
Johnson.” 

Instead of being a case like the Argonne Apartment 
House case, this is a case where the appellees made no in¬ 
vestigation before employing Porter for work that involved 
his presence alone in the apartment of a single girl living 
alone and unprotected. The appellees did not obtain any 
references on Porter and they assigned him to Miss Whit¬ 
man ’s apartment before having him under observation and 
he was not accompanied by an old trusted employee, who 
was instructed to stay with him, as in the Argonn-e Apart¬ 
ment House case. 


18 


Nor is this case like Fleming v. Bronfin, et al., 80 A. (2d) 
915,104 A. (2d) 407, where a grocery delivery boy, who was 
sent to deliver an order to the plaintiff’s apartment, after 
making change for her and talking to her baby, “grabbed” 
her by the breast and arm. The Municipal Court of Ap¬ 
peals, 104 A. (2d) 407, 408, said: 

“On the question of care in investigating or employ¬ 
ing Soper, the evidence was that Soper had worked in 
defendants’ store from the fall of 1948 until February 
23, 1949; that defendants had never had any trouble 
with him about drinking; that he never did or said 
anything unusual; that he was never under the influ¬ 
ence of alcohol and never did anything that indicated 
that he would break the law; that defendants made no 
independent investigation of Soper except to telephone 
the Food Fair Store where Harry Bronfin had previ¬ 
ously worked with him; that in the three, four or five 
years that Soper worked at Food Fair ‘he was always 
o.k., steady worker’, and that ‘he always had a good 
record with them’ and that he also knew Soper when 
he worked next door at a Safeway Store; and that they 
had never heard any complaints about his conduct to¬ 
wards women, or observed anything about his conduct 
which would cause any concern.” 

In the Argonne Apartment House case this court seems 
to have recognized the rule that the owner of an apartment 
house may be liable for damages proximately resulting 
from negligence in the selection of agents and employees in 
and about an apartment house, where they will come in 
frequent contact with tenants, go in and out of tenants’ 
apartments and otherwise be in a position to injure tenants 
or their property. The ruling of non-liability in that case 
was based on the conclusion that there was no negligence 
proved. 

In Fleming v. Bronfin, 80 A. (2d) 915, 917, the Municipal 
Court of Appeals said: 

“(2, 3) One dealing with the public is bound to use 
reasonable care to select employees competent and fit 
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for the work assigned to them and to refrain from re¬ 
taining the services of an unfit employee. When an em¬ 
ployer neglects this duty and as a result injury is occa¬ 
sioned to a third person, the employer may be liable 
even though the injury was brought about by the wilfull 
act of the employee beyond the scope of his employ¬ 
ment. This principle has been applied in a variety of 
cases dealing with innkeepers, carriers, stores, apart¬ 
ment houses, and other businesses. 1 Many other cases 
while denying liability under the circumstances pre¬ 
sented, have recognized the duty of using reasonable 
care in the selection of employees. 2 The cases relied 
on by appellee recognized the rule. In Argonne Apart¬ 
ment House Co. v. Garrison, 59 App. D.C. 370, 42 F. 2d 
605, the court in denying liability pointed out that there 
was no proof of negligence in the hiring of the em¬ 
ployees ; and in Rohrmoser v. Household Finance Cor¬ 
poration, 231 Mo. App. 1188, 86 S.W. 2d 103, the opin¬ 
ion expressly stated that it was not charged that the 
employer was negligent in its selection of its employee. 

“In Restatement, Agency § 213, Comment d, it is 
said that ‘if a principal, without exercising due care in 
selection, employs a vicious person to do an act which 
necessarily brings him in contact with others while in 
the performance of a duty, he is subject to liability for 
harm caused by the vicious propensity.’ And Restate¬ 
ment, Torts, § 302, Comment n, says one is liable ‘where 
he has brought into contact with the other, or inten¬ 
tionally caused the other to associate himself with, a 
person whom the actor knows or should know to be 
peculiarly likely to commit intentional or reckless mis¬ 
conduct ; the association being one which creates temp- 

1 E. g„ Ledington v. Williams, 257 Ky. 599, 78 S.W. 2d 790; Wishbone v. 
Yellow Cab Co., 20 Tcnn. App. 229, 97 S.W. 2d 452; Swinarton v. Le Bontillier, 
7 Misc. 639, 28 N.Y.S. 53, affirmed 148 N.Y. 752, 43 N.E. 990; Henderson v. 
Nolting First Mortgage Corp., 184 Ga. 724, 193 S.E. 347, 114 A.L.R. 1022; Hall 
v. Smathers, 240 N.Y., 486, 148 N.E. 654; F. & E. Mfg. Co., v. Jomark, Inc., 
134 Misc. 349, 235 N.Y.S. 551; McCrink v. City of New York, 296 N.Y. 99, 
71 N.E. 2d 419. 

2E. g., Haskell v. Boston Dist. Messenger Co., 190 Mass. 189, 76 N.E. 215, 

2 L.R.A., N.S., 1091; Smothers v. Welch & Co. House Furnishing Co., 310 Mo. 
144, 274 S.W. 678, 40 A.L.R. 1209. 




tation to, or affords peculiar opportunity for, such mis¬ 
conduct. ’ 

“(4-6) In view of the above stated principles we 
think there was a clear duty on defendants to use rea¬ 
sonable care in the selection of a delivery man. The 
duties of such employee carried him into homes where 
likely there would be women and children alone and 
unprotected and it was defendants’ duty to use rea¬ 
sonable care to select one reasonably fit to perform 
such duties. ...” 

The Municipal Court of Appeals restated and reaffirmed 
the above quoted principles in Fleming v. Bronfin, 104 A. 
2d 407, 408, 409, but found that the evidence did not prove 
negligence in selecting, employing or retaining Soper, the 
grocery delivery boy. 

See also Medes v. Hornbach, infra, and Boland v. Love, 
infra . 

In Wish one v. Yellow Cab Co., 20 Tenn. A. 229, 97 S.W. 
2d 453-454, the court said: 

“(5) Again it is said that the employer must exer¬ 
cise a degree of care commensurate with the nature and 
danger of the business in which he is engaged and the 
nature and grade of service for which the servant is 
intended. He must exercise due care to discover in¬ 
competency and whether he has done so is held to be a 
question for the jury. 18 R. C. L. 722, 723. 

“(6) Consistent with this rule actual knowledge of 
incompetency upon the part of the employer is not 
necessary to render the employer liable for an act of 
an incompetent servant. Roswall Adm’r. v. Grays Har¬ 
bor Stevedore Co., 138 Wash. 390, 244 P. 723, 50 A.L.R. 
445. 

“ (7) Applying these principles to the case at bar, it 
appearing that no inquiry was made of the applicant to 
discover any possible mental infirmity which might re¬ 
sult in a lapse of consciousness, we think a jury ques¬ 
tion was presented. It is true Hines appeared to be 
in sound health insofar as his physical appearance in- 
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dicated and that he was required to demonstrate his 
ability as a chauffeur, but considering the hazardous 
nature of the service to be performed, it was for the 
jury to determine whether defendant exercised the 
proper degree of care in failing to make any inquiry 
to determine whether he was subject to fits or other 
mental defect which might result in injury to passen¬ 
gers. The jury may have concluded that a person of 
ordinary prudence and diligence would have made spe¬ 
cific inquiry with reference to the mental condition of 
the applicant which would have led to a discovery of 
the particular defect which caused plaintiff’s injury. 
It may have concluded that it was as important, if not 
more so, to inquire of the applicant’s mental defects 
as to investigate the physical fitness of the applicant. 
We cannot say as a matter of law that defendant was 
guilty of no negligence in failing to make such 
inquiry.” 

In 15 A.L.R 2d 858, in an annotation entitled “Liability 
of a master for a theft by his servant,” under Section 16 of 
that annotation, entitled “Building owners or operators,” 
it is stated: 

“Of course, if the building owner fails to exercise 
care to employ honest servants to work in a tenant’s 
apartment, the owner will be liable in a tort action for 
a theft committed by such servants.” 

“Thus, in Zerder v. Friman Holding Co. (1934) 153 
Misc. 225, 274 N.Y.S. 588, the court denied a motion to 
dismiss a complaint charging a building owner with 
negligence in the hiring of painters to work in the plain¬ 
tiff’s apartment, and further charging that by reason 
of the defendant’s failure to exercise due care in em¬ 
ploying honest servants the plaintiff was damaged by 
having certain properties stolen without any negli¬ 
gence on her part, the court being of the opinion that 
there was a duty on the part of the owner of premises 
to exercise reasonable care in the employment of serv¬ 
ants with respect to their honesty. The court distin¬ 
guished W. Witmark & Son v. Hall-Berwin Corp. 
(N.Y.) supra, on the ground that in that case the de- 
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fendant was being charged with the wilfull acts of his 
servants, but that in the case at bar the defendant was 
being charged with his own failure to exercise due care 
in their selection.” 

In Livingston v. Gennert (1917, Sup.), 165 N.Y.S. 989, the 
court held that a building owner would be liable for the 
theft by an assistant janitor from one of the apartments in 
the building where the building owner was negligent in 
engaging the servant, there being a duty on the building 
owner to exercise that care which a reasonable man would 
exercise before he would employ a person in a position in 
which such employee would have an opportunity for theft. 

In the case of Broaddus v. Commercial National Bank, 
113 Okla. 10, 237 Pac. 583, 42 A.L.R. 1331, the court held 
that whether an owner of an office building or tenament 
house was negligent and careless in the employment of dis¬ 
honest janitors in the building and whether the loss of the 
tenants’ goods was caused by the negligence or carelessness 
of such janitors were questions for the jury. The court 
said: 


“A tenant in an apartment house has no means of 
choosing the servants of that house who are hired by 
the landlord. Insofar as such servants are given, 
through their employment, opportunity to enter the 
apartments of the tenants, the landlord should be bound 
to exercise that care which a reasonable man would 
exercise before he would employ a person in a position 
where he would have opportunity for theft. The 
amount of care required would, of course, depend upon 
the position which the employee is expected to fill, and 
the opportunity for theft which the landlord would rea¬ 
sonably be expected to foresee.” 

In Pope v. Seaboard Airline R. Co., 88 Ga. App. 557, 77 
S.E. 2d 55, 59, the court said: 

“. . . And it was ruled in Renfroe v. Fouche, 26 Ga. 
App. 304 (3), 106 S.E. 303; ‘Where a servant departs 
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from the prosecution of his business and commits a 
tort while acting without the scope of his authority, the 
person employing him may still be liable if he failed 
to exercise due care in the selection of his servant.’ 
Also see, in this connection, Savannah Electric Co. v. 
Wheeler, 128 Ga. 550, 562 (3), 58 S.E. 38, 10 L.R.A., 
N.S., 1176; Estridge v. Hanna^ 54 Ga. App. 817 (2), 189 
S.E. 364; Henderson v. Nolting First Mortgage Corp., 
184 Ga. 724 (2), 193 S.E. 347,114 A.L.R. 1022; Elrod v. 
Ogles, 78 Ga. App. 376, 38 (2-b), 50 S.E. 2d 791; Code 
Section 66-301_” 

The duty of the appellees to exercise reasonable care in 
the selection of Porter as their employee was similar to the 
duty of an employer under the Fellow Servant Doctrine, 
where, although the general rule is one of non-liability on 
the part of the employer to his employees for injuries re¬ 
sulting solely from the negligence or misconduct of other 
employees, there is an exception to the general rule in cases 
involving negligence on the part of the employer in select¬ 
ing or retaining incompetent co-employees. This exception 
was recognized by this court in Woodward & Lothrop v. 
Lineberry, 60 App. D.C. 164, 166, 50 F. 2d 314, where the 
court said: 

. . As already indicated, w^e think there can be no 
question that plaintiff and the elevator operator were 
fellow servants, and, there being here no claim that 
defendant failed in any respect to exercise reasonable 
care in the selection of the operator, we think it follows 
that plaintiff assumed as an incident of the employment 
the risk of injury from his negligence,...” 

In 35 Am. Jur. 770-778, where the duty of an employer 
under the Fellow Servant Doctrine to exercise reasonable 
care in the selection of employees is covered, it is stated: 

345.—Degree of Care Required to Be Exercised .— 
... The ‘due’ care or ‘ordinary’ care which is required 
to be exercised is that degree of care that a man of 
ordinary prudence would use in view of the nature of 
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the employment and the consequence of the employment 
of an incompetent person—a degree of care commensu¬ 
rate with the nature and danger of the business and the 
grade of service for which the servant is intended, and 
the hazards to which other employees are to be exposed 
from the employment of a careless or incompetent per¬ 
son. Each case must be determined on its own facts; 
and generally, the question whether due care was exer¬ 
cised by the employer in this regard is one for the 
jury’s determination.” 

In Western Stone Co. v. Whalen, 151 Ill. 472, 484^486, the 
court said: 

“. . . It may, however, be confidently asserted that 
the great weight of authority and, according to the best 
considered cases, ordinary care in the employment of 
servants requires a degree of diligence and caution pro¬ 
portionate to the exigencies of the particular service. 
... Where the service in which the servant is employed 
is such as to endanger the life and persons of co¬ 
employees, upon the plainest principles of justice and 
good faith, the master, upon engaging such servant, 
should be required to make reasonable investigation 
into his character, skill and habits of life. 

“And it has been held with practical unanimity that 
a failure to make such reasonable investigation is neg¬ 
ligence on the part of the master, and he is held liable 
for an injury to a co-employee, occasioned either by the 
negligence, incapacity or incompetence of such servant. 
Cases supra; Columbus, etc., R.R. Co. v. Troesch, 68 
Ill. 545; I. C. R.R. Co. v. Cox, 21 id. 20; Wabash Rail¬ 
way Co. v. McDaniels, 107 U.S. 454; U. P. Ry. Co. v. 
Young, 19 Kans. 488. 

a 

• • • 

“It will be found, upon examination of the cases 
cited, and they are sustained by the clearest reasoning, 
that it is wholly unimportant whether the master, in 
fact, knew of the character and habit of the servant. 
As said by Cooley J., in Davis v. D. & M. R.R. Co., 
supra: ‘The ignorance itself is negligence in a case in 
which any proper inquiry would have obtained the 
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necessary information, and where the duty to inquire 
was plainly imperative.’ Citing Wright v. N. Y. C. R.R. 
Co., 25 N. Y. 566.” 

There are many other decisions holding employers liable 
for failing to exercise reasonable care in the selection of 
employees. See Annotations, 40 A.L.R. 1215 and 114 A.L.R. 
1041. See also Weade v. Dichmann, Wright & Pugh, Inc., 
infra. 

The evidence showed that the appellees exercised no care 
in the selection of employees to work in their apartment 
house. Their general course of conduct showed their policy 
and practice was to exercise no care. Out of four of their 
employees at the time involved, two were dangerous crim¬ 
inals and were adjudged insane. There had been no inves¬ 
tigation of three of them. The investigation of the fourth 
showed that he was a convicted robber, just released from 
prison, and they employed him to work in the lobby “as a 
protection to our people,” and to receive and deliver pack¬ 
ages and messages to apartments. He turned out to be an 
alleged rapist, potential murderer and an adjudged lunatic 
as well as a convicted robber. 

What the courts should look for in this kind of a case is 
negligence. Not any particular kind of negligence but sim¬ 
ply negligence. We contend that failure to make any inves¬ 
tigation under the circumstances was negligence or at least 
presented a question concerning which reasonable minds 
might disagree and therefore, was a jury question. 

The appellees cannot excuse their failure to make an 
investigation, which reasonable care under the circum¬ 
stances required them to make, by simply asserting that, 
if they had made an investigation, it would not have turned 
up anything anyway. Nobody knows and nobody can state 
with the certainty required of competent evidence, what an 
investigation would have turned up, if one had been made. 
What it might or might not have turned up is immaterial 
and incompetent, because it is purely speculative now. So, 
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we contend, the court cannot speculate now about what an 
investigation, if it had been made, would or would not have 
disclosed. 

We further contend that, if it is proper for the court to 
speculate now about what a reasonable investigation would 
have disclosed, if it had been made, the following are some 
of the things shown by the excluded as well as the admitted 
evidence that should figure into the court’s speculations: 

Porter had been deserted by his mother and otherwise 
neglected from infancy. His father had been an inmate of 
a mental institution in 1947. Just before his discharge from 
the Army on July 27, 1951, after his return from Korea, 
he began to have auditory hallucinations and told a doctor 
at Ft. Breckenridge, Kentucky, about his auditory halluci¬ 
nations. Upon his return to Baltimore City, where his wife 
lived with her parents, he was highly nervous, quarreled 
with her parents on frequent occasions, threatened to kill 
them, and because he could not get along with her parents, 
they moved to another address and he couldn’t get along 
there either. The landlord at that place, Mr. Dezes, accord¬ 
ing to the stipulation in evidence, testified that Porter was 
highly nervous, acted funny, would switch off in his con¬ 
versation and Mr. Desez concluded that he was not right 
mentally. When Porter could not get along at the Desez 
home either, he and his wife went back to live with her 
parents. For more than a year prior to Porter’s employ¬ 
ment by the appellees on July 11, 1952, he had been suffer¬ 
ing from auditory hallucinations, in which he heard voices, 
which he did not recognize, screaming, yelling, shouting 
threats at him and calling him ugly names. At or about the 
time he murdered Miss Whitman, his auditory hallucina¬ 
tions had been more frequent and more disturbing. He also 
had false notions that people in his presence were staring 
at him, talking about him, calling him ugly names, and 
threatening to kill him. (App. 119-120) 

Records of St. Elizabeth’s Hospital, if admitted in evi¬ 
dence, would have shown that upon his return from Korea, 
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Porter was more nervous, much quieter and behaved rather 
oddly at times. He did not want to work on certain morn¬ 
ings and would get dressed to go to work, but, as he 
reached the door, he would decide not to work, and would 
return to his room, undress and remain in bed during the 
day. At times he would simply sit around and stare at the 
walls. Without discussing the issue very much with his 
wife, he joined the Air Corps in February, 1952. (App. 29) 
A brief investigation by his attorney of his Army record, 
his home life and his relations with friends, led to a sanity 
hearing and he was adjudicated of unsound mind. All the 
information which that investigation disclosed was avail¬ 
able before the murder. Most of it was in relation to things 
that occurred within the year next preceding the murder. 
All the information which that investigation disclosed was 
available in Washington or Baltimore. (App. 20-25) 

A reasonable investigation would have covered at least a 
year preceding the employment and would have included 
Baltimore and Washington, where Porter had spent that 
year. If it had covered only that time and only the persons 
with whom he lived in Baltimore within that time, it would 
have disclosed facts sufficient to put the appellees on notice 
that Porter was of unsound mind, dangerous and irre¬ 
sponsible. 

(b) Failure of the Appellees to Supervise or Control the Activi¬ 
ties of Porter. Who Was a New. Uninvestigated. Unknown 
and Untried Employee, While He Was Working in the 
Apartment of Miss Whitman, Who Was Known by the 
Appellees to be a Single Girl Living Alone and Unpro¬ 
tected, and the Action of the Appellees in Giving Such 
an Employee Unrestricted Access to Miss Whitman and 
Her Apartment, Constituted Negligence, or at Least Pre¬ 
sented a Question Concerning Which Reasonable Minds 
Might Disagree and Therefore, Presented a Jury Question, 
and, if Such Negligence Was a Proximate Cause of the 
Death of Miss Whitman, the Appellees Are Liable for 
the Resulting Damages. 

As is true of the first charge of negligence, this second 
charge of negligence is not a case like the Argonne Apart¬ 
ment House case. In that case, the treasurer of the owner 
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corporation instructed the manager to observe the conduct 
of the new employees, including Johnson, who committed 
the theft involved. And it was not until four or five days 
after Johnson had been employed that the resident manager 
assigned him as helper to the electrician. Even then, John¬ 
son was not given unrestricted access to the tenant’s apart¬ 
ment. He was accompanied by “an old trusted employee” 
of the defendant and the old trusted employee was in¬ 
structed by the resident manager “to stay with the new 
man.” As this court observed, that conduct suggested 
“natural cautiousness.” 

In Fleming v. Bronfin, supra , the grocery delivery boy 
was in the nature of “an old trusted employee.” There was 
nothing, after knowing him and after experience with him 
for a long period of time, to indicate the need of supervision 
or control of him when he was sent to deliver an order of 
groceries. 

This is a case in which it was admitted that the appellees 
did not supervise or control and did not provide any super¬ 
vision or control over the activities of Porter while he was 
painting in Miss Whitman’s apartment. (App. 65) 

Other facts and circumstances shown by the evidence 
showed the need for supervision and control of Porter, but 
particularly the facts that the appellees did not know him 
and did not investigate him showed the need for supervision 
and control of him while he was painting in the apartment 
of a single girl living alone and unprotected. The appellees 
permitted Porter to begin his work at night—Friday night. 
The next day—Saturday afternoon—Porter murdered Miss 
Whitman in her apartment. 

Restatement of the Law of Torts by the American Law 
Institute, § 317 states as follows: 


29 


“§317. Duty of Master to Control Conduct of 

Servant. 

“A master is under a duty to exercise reasonable 
care so to control his servant while acting outside the 
course of his employment as to prevent him from inten¬ 
tionally harming others or from so conducting himself 
as to create an unreasonable risk of bodily harm to 
them, if 

(a) the servant 

( i) is upon the premises in possession of the 
master or upon which the servant is privileged 
to enter only as his servant, or 

(ii) is using a chattel of the master, and 

(b) the master 

( i) knows or has reason to know that he has the 
ability to control his servant, and 

(ii) knows or should know of the necessity and 
opportunity for exercising such control.” 

There is a class of cases wherein responsibility to third 
persons is made to depend upon the fact that the wrong was 
made possible by the position of the employee and the in¬ 
strumentalities furnished by the employer. See 35 Am. Jur., 
Master and Servant, Section 544 and numerous cases cited 
there. There the case of Rounds v. Delaware, L and W Art 
Co., 64 N.Y. 129, 21 Am. Rep. 597, is quoted, as follows: 

“The master who puts a servant in a place of trust 
or responsibility, or commits to him the management 
of his business or care of his property, is justly held 
responsible when the servant, through lack of judg¬ 
ment or discretion, or from infirmity of temper, or 
under the influence of passion aroused by the circum¬ 
stances and the occasion, goes beyond the strict line of 
his duty and authority and inflicts an unjustifiable in¬ 
jury upon another.” 

See also Fireman’s Fund Insurance Co. v. Schreiber , 150 
Wise. 42, 135 N.W. 507, 45 L.R.A. (N.S.) 314, Ann. Cas. 
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1913 E 823, which fixes liability on the employer only where 
the employer is shown to have been guilty of negligence in 
conferring the opportunity for the employee to commit the 
WTong. 

The principle of these cases was adopted in the Restate¬ 
ment of the Law of Torts, as shown by the above quotation 
therefrom. 

The authorities cited in Argument 1(a) and Argument 
1(c) cover the law of this point as well as those points, as a 
reading of the authorities will disclose, and for that reason 
those authorities are not repeated here. 

(c) The Combined Failures of the Appellees to Make an Investi¬ 
gation of Porter Before They Employed Him and to Provide 
Any Supervision or Control of Him and Their Action in Giving 
Him Unrestricted Access to Miss Whitman and Her Apart¬ 
ment Constituted Negligence, or at Least Presented a Ques¬ 
tion Concerning Which Reasonable Minds Might Disagree 
and Therefore, Presented a Jury Question, and if Such Negli¬ 
gence Was a Proximate Cause of the Death of Miss Whitman, 
the Appellees Are Liable for the Resulting Damages. 

The combination of the appellees’ failure to investigate 
Porter and their failure to supervise and control him, and 
their action, under the circumstances, in giving Porter un¬ 
restricted access to Miss Whitman and her apartment, con¬ 
stituted negligence. At least, reasonable minds might differ 
over the question, and therefore, the question was one for 
the jury. 

Even when Miss Whitman’s office called to find out why 
she had not reported for work on Monday, July 14, the 
appellees were negligently indifferent to what happened to 
Miss Whitman while Porter was painting her apartment, 
and attempted to excuse that part of their negligence by 
saying that Miss Whitman had told them that she would be 
away for the weekend, despite the fact that they admitted 
seeing Miss Whitman in the building on Friday night, Sat¬ 
urday morning and Saturday afternoon. (App. 15a-15c, 17- 
18, 55-57, 74-75 ) And there was other evidence that she had 
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no intention to be away for the weekend. (App. 11-13, 40- 
42, 113-115) 

Appellee American Security and Trust Company, in 
effect, admitted that it exercised no care in the selection 
and no care to control or supervise Porter. It denied that 
it had any responsibility for the operation of the building, 
but it offered no evidence to support its denial. Regardless 
of what its responsibility, as between it and the owner, was 
for the operation of the building, it had a responsibility and 
duty toward its tenant, Codie A. Whitman. It leased the 
apartment to her and collected the rent from her. It also 
paid the employees, including Porter, for their services in 
the building. (App. 5, 45-49, 89-94, 122) This was prima 
facie evidence that Porter was its employee. In fact, all 
the appellees admitted that Porter was their employee. 
(App. 5) 

The District Court rested the case on a supposed need of 
actual notice to or knowledge on the part of the appellees 
of Porter’s dangerous propensity. Why should the court 
look to the matter of notice to or knowledge on the part of 
the appellees, where the evidence shows that the appellees 
did not open their ears, eyes or mouth to find out about 
Porter? How could the appellees have had such notice or 
knowledge when they did not look, listen or inquire? The 
point in this case is that they did nothing to find out about 
him and did nothing to supervise or control him under facts 
and circumstances that called for investigation and super¬ 
vision and control. They were negligent. They exercised 
no care. 

Notice to or knowledge of Porter’s dangerous propensity 
is not the foundation of the case. The question is whether 
the appellees exercised reasonable care under the circum¬ 
stances. If the appellees were called on to place their daugh¬ 
ters and sisters in the situation of Miss Whitman, even they 
would be forced to admit that ordinary care required a 
reasonable investigation of Porter and supervision and con¬ 
trol of him until such time as they knew from actual expe- 
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rience that he had become “an old trusted employee’’ and 
could be trusted when left alone with an unprotected single 
girl in her apartment. If one acts upon knowledge and 
experience and with reasonable care, and something un¬ 
fortunate occurs, he is not guilty of negligence, but when 
under the circumstances of this case, the appellees acted 
without knowledge or experience and exercised no care, 
they were guilty of negligence. Their lack of notice or 
knowledge constitutes a part of their negligence and there¬ 
fore, cannot serve to exculpate them from their negligence. 
Instead of exculpating them, their lack of notice or knowl¬ 
edge serves, in part, to render them guilty of negligence. 
Wishone v. Yellow Cab Co., supra, and Western Stone Co. 
v. Whalen, supra. 

Proof of notice to or knowledge on the part of the appel¬ 
lees of Porter’s dangerous propensity, was unnecessary. 
Wishone v. Yelloiv Cab Co., supra; Western Stone Co. v. 
Whalen, supra. 

Whether there was negligence is a question of fact for the 
jury and actual notice or knowledge is unnecessary. Broad- 
dus v. Commercial National Bank, 113 Okl. 10, 237 Pac. 583, 
42 A.L.R., 1331, 1335, Western Stone Co. v. Whalen, supra. 

There are many decisions in which employers have been 
held liable under similar circumstances. Some of the deci¬ 
sions rest on the ground that the employer, in choosing an 
employee who will be in contact with the public, must exer¬ 
cise reasonable care in selecting an employee who will be 
safe to have in contact with the public. Other decisions rest 
on the ground that the employer who undertakes to make 
repairs must exercise reasonable care in making them. Still 
other decisions rest on the ground that it is part of the 
employer’s duty to keep and maintain his property in rea¬ 
sonably safe condition for persons invited thereon, to select 
and keep only safe and responsible employees. Fleming v. 
Bronfin, supra. Smothers v. Welch Co., 310 Mo. 144, 274 
S.W. 678, 40 A.L.R. 1209, and Annotations, 40 A.L.R. 1215, 
and 114 A.L.R. 1041. See also Weade v. Dichmann, Wright 
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& Pugh, Inc., 337 U.S. 801, 93 Law Ed. 1704, where the 
judgment in the trial court rested on a charge that the 
defendants failed “to provide adequate protection for its 
passengers from the personal misconduct of its employees, 
and through the failure to use due care in the selection of 
reliable, careful, and competent employees.” The Supreme 
Court, in its statement of the case, said: 

“.... The trial judge further charged that as a com¬ 
mon carrier, this duty to exercise the highest degree of 
care extended to all acts of the carrier and included the 
providing of safe accommodations and protection for 
passengers, the providing of a suitable number of 
watchmen, and the selection of competent, careful, and 
sober employees.” 

The judgment was reversed on other grounds by the 
Court of Appeals for the Fourth Circuit and the Supreme 
Court affirmed the reversal, but both the Circuit Court of 
Appeals and the Supreme Court found no fault with the 
quoted portion of the trial judge’s instructions to the jury. 

In Medes v. Hornbach, 56 App. D. C. 13, 6 F. 2d 711, this 
court said: 

“....when the proof establishes that a stored car 
while in the garage of the garage-keeper, has been taken 
out and used by an employee of the latter, without the 
knowledge or consent of the owner, and has been dam¬ 
aged by such use, such proof, standing alone and unex¬ 
plained, is sufficient to make out a prima facie case for 
a recovery by the plaintiff.” 

It would seem to follow that the rule should be the same 
in the case of a wrongful death, so that when the appellant 
proved that Codie A. Whitman, while a tenant of the appel¬ 
lees and while in the apartment leased to her, was mur¬ 
dered by an employee of the appellees who was placed by 
the appellees in the apartment for the purpose of painting 
it for them, such proof, standing alone and unexplained, 
was sufficient to make out a prima facie case for a recovery 
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by the appellant. Surely the rule should be as favorable in 
the case of a human being who has been murdered as in 
the case of an inanimate object, such as an automobile, even 
though the relationship of the parties in one case is that of 
landlord and tenant and in the other bailor and bailee. 

This court, in Medes v. Hornbach , held a garage owner 
liable for negligence in the selection of an employee who 
was employed to work around automobiles stored in the 
garage. If a garage owner is charged with the duty of exer T 
cising reasonable care in the selection of employees to work 
around automobiles, certainly an apartment house owner, 
leasing agent and resident agent are charged w’ith the duty 
of exercising reasonable care in the selection of employees 
w’ho wrill come in contact with tenants and can endanger 

their lives and limbs. See also Boland v. Love , et al, - 

U. S. App. D. C.-,-F. 2d-(D. C. Cir. 1955, Case 

No .12,240) where this Court held the facts stated in the 
plaintiff’s opening statement to the jury made out a prima 
facie case of negligence on the part of the defendant- 
employer in the selection and supervision of an employee 
having access to an automobile which he used without the 
employer’s knowledge and consent and in the course of such 
use, injured the plaintiff. The court said: 

4 ‘It is clear under our common law, in applying the 
standard of ordinary care, that particular conduct, de¬ 
pending upon circumstances, can raise an issue for the 
jury to decide in terms of negligence and proximate 
cause, and in accordance with the rule previously dis¬ 
cussed, we presume that such is the law in Virginia. 

“IV 

“This court has said ‘The law- holds responsible in 
damages one whose negligent act is the proximate cause 
of the injury to another. “The proximate cause of an 
injury is that cause, which, in natural and continuous 
sequence, unbroken by any efficient intervening cause, 
produces the injury, and without which the result would 
not have occurred.” ’ S. S. Kresge Co. v. Kewney, 66 
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App. D. C. 274, 275, 86 F. 2d 651 (D. C. Cir. 1936); 
Howard v. Swagart, supra, 82 U. S. App. D. C. at 151; 
Boss v. Hartman, supra. And such is the law in Vir¬ 
ginia. Scott v. Simms, 188 Va. 808, 51 S.E. 2d 250, 253, 
(1949), where the court makes clear that in ‘ each case 
the problem is to be solved upon mixed considerations 
of logic, common sense, justice, policy and precedent.’ 
Except for extremes cited, ‘The cases that fall between 
those two classes are within the province of the jury/ 
Again at page 254 the court teaches ‘In order for the 
defendant’s negligence to be a proximate cause of the 
injury, it is not necessary that the defendant should 
have foreseen the precise injury that happened. It is 
sufficient if an ordinary, careful and prudent person 
ought, under the circumstances, to have foreseen that 
an injury might probably result from the negligent 
act.’ (Italics supplied.) 

“Such principles are well established by many Vir¬ 
ginia precedents, and unless the fair inferences are so 
free from doubt as to permit the court as a matter of 
law to conclude that there was no casual connection 
between the negligence and the injury, the issue is one 
for the jury. Such is this case. If the jury concludes 
that the defendant was negligent in permitting Coates 
to have access to the car under the circumstances here¬ 
tofore presented, it may next inquire whether or not 
the consequences might reasonably have been antici¬ 
pated. If so, the defendant is liable, even though the 
precise injurv need not have been foreseen. N. <£ W. Ry. 
Co. v. Whitehurst, 125 Va. 260, 99 S.E. 568 (1919); 
Scott v. Simms, supra, and cases cited and considered.” 

The relationship between the appellee American Secu¬ 
rity & Trust Company and Miss Whitman was the conven¬ 
tional relation of landlord and tenant. So that the duty and 
responsibility of the appellee American Security & Trust 
Company to Miss Whitman was governed by the duty and 
responsibility of a landlord to a tenant, where the landlord 
is making repairs in the tenant’s apartment, and its liability 
to Miss Whitman’s administrator for her wrongful death 
at the hands of Porter is governed by the same principles. 
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Its liability, in accordance with the authorities hereinbefore 
cited, may rest on the ground that it failed to exercise rea¬ 
sonable care in selecting Porter as an employee or on the 
ground that when it undertook to make repairs in Miss 
Whitman’s apartment, it failed to exercise reasonable care 
in making them by failing to supervise and control Porter, 
or on the ground that it was part of its duty to keep and 
maintain the apartment in reasonably safe condition, to do 
so by and through only safe and responsible persons, 
whether such persons were their agents or independent 
contractors. The duty involved is non-delegable and the 
landlord is liable even if the repairs are made by an inde¬ 
pendent contractor. Bailey v. Zlotnick, 80 U. S. App. D. C. 
117, 149 F. 2d 505, 77 U. S. App. D. C. 84, 133 F. 2d 35. 

2. THE DISTRICT COURT ERRED IN EXCLUDING ALL THE TESTIMONY 
AND RECORDS PROFFERED BY THE APPELLANT WHICH TENDED TO 
PROVE THAT THE AGENT OF THE APPELLEES. PORTER. WAS A PER¬ 
SON OF UNSOUND MIND. DANGEROUS AND IRRESPONSIBLE BEFORE 
THE APPELLEES EMPLOYED HIM AND ASSIGNED HIM TO PAINT THE 
INTERIOR OF MISS WHITMAN'S APARTMENT. WHERE HE MURDERED 
HER. AND WHICH ALSO TENDED TO PROVE THAT. IF THEY HAD MADE 
A REASONABLE INVESTIGATION OF PORTER. THE APP ELLEES COULD 
HAVE DISCOVERED FACTS SUFFICIENT TO PUT THEM ON NOTICE 
THAT HE WAS SUCH A PERSON. 

The substance of what the appellant expected to prove 
by Porter, if the District Court had not quashed the writ 
of habeas corpus ad testificandum, appears on pages 119 
to 121 of the Joint Appendix. 

The substance of what the appellant offered to prove by 
the testimony of Dr. Epstein and the records of St. Eliza¬ 
beth’s Hospital appears on pages 28 to 31 of the Joint 
Appendix. 

The substance of what the appellant offered to prove by 
the records of the United States Veterans Administration 
appears on pages 37 and 39 of the Joint Appendix. 

The proffered testimony and records, if admitted in evi¬ 
dence, would have shown that the agent of the appellees, 
Porter, was a person of unsound mind, dangerous and irre- 
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sponsible before the appellees employed him and assigned 
him to paint the interior of Miss Whitman’s apartment, 
where he murdered her, and would have shown, if they had 
made a reasonable investigation of Porter, that the appel¬ 
lees could have discovered facts sufficient to put them on 
notice that he was such a person. It would have distin¬ 
guished this case from the Argonne Apartment House case 
and Fleming v. Bronfin, supra, where there was no evidence 
to show that “ further investigation” would have disclosed 
sufficient facts to put the defendant on notice of the em¬ 
ployee’s irresponsibility. Of course, as hereinbefore shown, 
those cases are otherwise distinguishable from this case, 
because in the Argonne Apartment House case the employer 
made an investigation and exercised reasonable care, while 
in this case the appellees made no investigation and exer¬ 
cised no care in the selection of Porter as their agent, and 
in the Argonne Apartment House case there was supervi¬ 
sion and control of the employee even though he had worked 
for some days, while in this case there was no supervision 
or control over the activities of Porter even at the outset 
and although he worked alone in Miss Whitman’s apart¬ 
ment and not with “an old trusted employee,” as the new 
employee did in the Argonne Apartment House case. And 
this case is distinguishable from Fleming v. Bronfin, supra , 
because in that case the grocery delivery boy was well 
known to his employers, their past experience with him was 
good and he was in the nature of “an old trusted employee.” 

The privilege, if any, surrounding the testimony of Dr. 
Epstein and the records of St. Elizabeth’s Hospital when 
Dr. Epstein was first called by the appellant, (App. 25-36) 
was removed when Mr. Frey, Attorney and Committee for 
Harry Clifford Porter, joined the superintendent of St. 
Elizabeth’s Hospital in the motion to quash the writ of 
habeas corpus ad testificandum (App. 98) and when Mr. 
Frey “heartily” endorsed the questions put to Dr. Epstein 
by counsel for the superintendent of the hospital. (App. 
103-104) 
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Section 14-308 of the District of Columbia Code, 1951 Edi¬ 
tion, specifically permits a physician to testify with “the 
consent of the person afflicted, or of his legal representa¬ 
tive.’’ See Thompson v. Smith, 70 App. D. C. 65,103 F. (2d) 
936 and Calhoun v. Jacobs , 79 U. S. App. D. C. 29, 141 F. 
(2d) 729. 

The District Court’s ruling that the records of St. Eliza¬ 
beth’s Hospital and the United States Veterans Adminis¬ 
tration were inadmissible because they were not in existence 
prior to July 11,1952, when the appellees employed Porter, 
misconceives the purpose of the proffer. Even though they 
were not in existence then, the records show that there was 
in existence then information and sources of information 
which would have put the appellees on notice, if they had 
made an investigation, that Porter was a person of un¬ 
sound mind, dangerous and irresponsible. 

The objection that the records of St. Elizabeth’s Hospital 
and the United States Veterans Administration were hear¬ 
say has at least two answers. (1) Under the Federal Shop 
Book Rule they were admissible, having been made in the 
usual and ordinary course of the business and operations 
of those institutions. New York Life Ins. Co. v. Taylor, 79 
U. S. App. D. C. 66, 147 F. 2d 297. (2) The District Court, 
by quashing the writ of habeas corpus ad testificandum, 
created an exception to the hearsay rule, based on the neces¬ 
sity of the situation created by the court. Having cut off 
the original source of evidence by precluding the appellant 
from calling Porter as a witness, the record of what he had 
told the officials of St. Elizabeth’s Hospital and the Vet¬ 
erans Administration and they had recorded in the usual 
and ordinary course of business, became admissible because 
of the necessities of the situation. The courts have recog¬ 
nized innumerable exceptions to the hearsay rule based on 
the necessities of cases. Certainly, where the trial court cre¬ 
ates the necessity to use hearsay evidence, an exception to 
the hearsay rule is thereby created and should be permitted. 
Annotation, 162 A.L.R. 446, 468, American Law Institute, 
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Restatement, Model Code of Evidence, Rule 509(1), Sutter 
v. Easterly , 354 Mo. 282, 189 S.W. 2d 284, 162 A.L.R. 437, 
Tracy, Handbook of the Law of Evidence, pp. 245-246. 

After the privilege, if any, was waived by Porter’s legal 
representative, and the District Court so ruled, and after 
the court had quashed the writ of habeas corpus ad testifi¬ 
candum and thereby made Porter unavailable as a witness, 
the appellant was entitled to have the testimony of Dr. Ep¬ 
stein and the hospital and Veterans Administration rec¬ 
ords admitted in evidence. The appellant was entitled to 
that or she was entitled to have Porter brought in as a wit¬ 
ness. She was entitled to one or the other. She was denied 
both. In other words, the District Court denied the appel¬ 
lant the right to use Porter as a witness and excluded all 
the evidence from all other available sources of evidence. 
We submit that these rulings by the District Court were 
unfair and unjust, and constitute reversible error. 

3. THE DISTRICT COURT ERRED IN QUASHING THE WRIT OF HABEAS 
CORPUS AD TESTIFICANDUM DIRECTING THE SUPERINTENDENT OF 
ST. ELIZABETH'S HOSPITAL TO BRING HARRY CLIFFORD PORTER INTO 
COURT AS A WITNESS FOR APPELLANT BECAUSE IT DENIED THE 
APPELLANT THE TESTIMONY OF A MATERIAL AND COMPETENT WIT¬ 
NESS FOR NO VALID REASON. 

Dr. Epstein was the only witness in support of the motion 
to quash the writ of habeas corpus ad testificandum. His 
testimony on cross-examination disclosed that Porter was 
physically well, could carry on a rational conversation and 
answer questions lucidly, had the knowledge and appre¬ 
ciation of the obligation of an oath and the consequences 
of testifying falsely, and the ability to tell an intelligent 
story of what he saw take place or heard take place. His 
testimony established that Porter was a competent witness. 

It is the rule in the District of Columbia that a person 
affected with insanity may be a witness if it appears to the 
Court upon examining him and competent witnesses, that 
he has sufficient understanding to comprehend the obligation 
of an oath, and to be capable of giving a correct account of 
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the matters which he has seen or heard in reference to the 
questions at issue. District of Columbia v. Armes, 2 S. Ct. 
840, 107 U. S. 519, 27 L. Ed. 618. 

In the Armes case, the plaintiff sued the District of Co¬ 
lumbia for injury sustained as a result of a fall due to an 
alleged improper condition of a sidewalk. At the time the 
plaintiff testified, he was insane, and counsel for the District 
of Columbia requested the Court to withdraw his testimony 
from the jury on the ground that he was incompetent to 
testify as a witness. The Court refused to do so. but in¬ 
structed the jury that his testimony must be taken with 
some allowance, considering his condition of mind and his 
incapacity to remember all the circumstances which might 
throw some light on his present condition. The Supreme 
Court of the United States held that “the ruling of the 
Court and its instructions to the jury were entirely correct.” 

In the case of Occidental Life hxsurance Compamy of Cali¬ 
fornia v. Larne Elk White Horse, 74 A. 2d 435, the Munici¬ 
pal Court of Appeals for the District of Columbia held that 
a person who is incompetent, and for whom a committee 
had been appointed by the United States District Court 
for the District of Columbia, could testify if the trial court 
found him to have sufficient understanding of the obligation 
of an oath and to be capable of giving a correct account of 
what he has seen and heard. The Court cited District of 
Columbia v. Armes, supra, and Lockard v. Parker, (Fourth 
Circuit) 164 F. 2d 804. In this case the plaintiff had brought 
an action upon an insurance policy and was later adjudged 
insane. 

The substance of what the appellant expected to prove by 
Harry Clifford Porter, if permitted to call him as a wit¬ 
ness, appears on pages 119 to 121 of the Joint Appendix. 
A reading of appellant’s proffer will disclose that Porter 
was a material witness and his testimony would have shown 
that he was a person of unsound mind, dangerous and irre¬ 
sponsible before the appellees employed him and assigned 
him to paint the interior of Miss Whitman’s apartment, 
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where he murdered her, and would have shown that, if they 
had made a reasonable investigation of Porter, the appel¬ 
lees could have discovered facts sufficient to put them on 
notice that he was such a person. His testimony would not 
in any part have been cumulative in view of the court’s rul¬ 
ings which excluded the testimony of Dr. Epstein when prof 
fered by appellant and the records of St. Elizabeth’s Hos¬ 
pital and the Veterans Administration. 

The only reason stated by the District Court for quashing 
the writ of habeas corpus was “that it would constitute a 
hardship upon this patient to testify, which might result in 
a definite prejudice to him in the treatment he is receiving.” 
We submit that this was not a valid reason and constituted 
coddling of a criminal. 

Dr. Epstein testified, “I think it would most probably 
have the effect of disturbing him, introducing marked emo¬ 
tional discomfort which might well interfere in his process 
of recovery.” And referring to two discussions he had with 
Porter about testifying, Dr. Epstein said, “He became tear¬ 
ful, he became evidently tremulous and shaking was visi¬ 
ble, his head became bowed, he expressed marked discom¬ 
fort at the process of coming; and the introduction of a 
situation which presents such discomfort emotionally for 
a patient, in the process of treatment for a severe mental 
illness, would certainly seem to introduce an undesirable 
factor in terms of his getting well. (App. 103-104) 

Porter’s reaction was the normal reaction, particularly 
in the case of persons whose personal history and conduct 
are under investigation. If all persons who get upset when 
they are going to be called as a witness in court, were 
excused from testifying, there would be few available 
witnesses. 

The District Court could not properly deny the appellant 
the right to Porter’s testimony. The writ of habeas corpus 
ad testificandum had been issued and served. So that its 
issuance or non-issuance was no longer in the discretion 
of the court. The question was whether the court could deny 
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the appellant the right to use a material and competent 
witness who had been regularly subpoenaed as a witness, 
on the ground that it might upset the witness. 

Grenoble v. State, 172 Ga. 652, 158 S.E. 314, was a crim¬ 
inal action against a doctor for rape. The alleged victim 
was in a sanitarium after suffering a mental disturbance 
but w*as ready to deny that a rape had been done. Upon 
appeal from the order of the lower court denying the mo¬ 
tion of the defendant for a continuance the case was re¬ 
versed. The physician of the witness appeared in her stead 
and testified as foliowrs: 

“The reason for her non-appearance on the court is 
that it might upset her. She has gradually improved 
since entering the hospital. She has been questioned 
concerning Dr. Grenoble, but has not made any accusa¬ 
tion against him .... Due to her condition at this time 
it would probably upset her to testify as a witness in 
the court. She answers some questions intelligently, 

i and her mind is gradually returning; she understands 
certain things, and about some things she is rather 
vague, and wiien talked to about other things she is 
more or less confused. What she had told me she re¬ 
calls, I believe to be true and sane statements. She is 
sane as to those things .... As to her general mental 
condition at this time, she is insane, except as stated 
before.” 

The Court said that the case should have been continued 
or postponed, wiien the only reason for her absence was 
the “fear.... of her physician that service as a -witness 
‘might upset her.’ ” 

In United States v. Cooper, 21 D. C. 491, 493, (January 
16, 1893) the predecessor of this court said: 

“The well established rule is that any person wiio 
has knowledge of any fact important to a party litigant, 
may be obliged to appear and testify to that fact, 
whether he desires to do so or not.” 
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The District Court could not properly deny the appellant 
the right to use Porter as a witness in court and not pro¬ 
vide a substitute for his appearance, such as his deposition 
or the records of St. Elizabeth’s Hospital and the United 
States Veterans Administration and the testimony of Dr. 
Epstein, concerning statements made by Porter, showing 
his history. Law of Witnesses by Stewart Rapalje, (1887) 
Section 302, pages 520-521, states: 

“(4) Excuses for non-attendance. The general rule 
is that a witness duly subpoenaed is bound to make 
extraordinary efforts to attend; nothing but extreme 
poverty, or sickness of himself or family, will excuse 
him. And where it would be oppressive, or dan¬ 

gerous to the health of the witness, or where any strong 
reason of business or family exists against his compul¬ 
sory absence from home, the court will not compel his 
attendance, but will either postpone the cause or have 

his deposition taken.” Citing Ex parte Beebees, 

2 Wall. Jr. (U. S.) 127. 

CONCLUSION 

In conclusion it is respectfully submitted that the appel¬ 
lant’s evidence which was admitted made out a prima facie 
case, that the District Court erred in excluding other evi¬ 
dence proffered by appellant, that the court erred in quash¬ 
ing the writ of habeas corpus ad testificandum, that the 
court erred in directing a verdict for the appellees at the 
close of the appellant’s evidence and that the judgment 
should be reversed. 

Respectfully submited, 

Arthur J. Hilland 
Paul M. Fletcher 
Thomas N. Kindness 
Attorneys for Appellant 
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344 Filed July 14, 1953 

Amended Complainl for Damages for Death by Wrongful Act 

1. Jurisdiction is founded on Sections 11-305, 11-306, 
16-1201 and 16-1202 of the District of Columbia Code, 1951 
Edition. 

2. Plaintiff, Mabel D. Kendall, is the only appointed and 
qualified administratrix of the estate of Codie A. Whit¬ 
man, deceased, having been so appointed by the United 
States District Court for the District of Columbia, holding 
Probate Court, on or about June 10, 1953, and having 
qualified as such by filing her undertaking, with surety 
approved by the said Court, on or about June 10, 1953. 

3. On or about July 12, 1952, Codie A. Whitman, de¬ 
ceased, was the tenant and occupant of premises known 
as the “Ritz” and as apartment numbered 201, 1631 Eu¬ 
clid Street, Northwest, District of Columbia. At that 

345 time and place, the defendant, American Security 
and Trust Company, a corporation, by and through 

its servant, agent and employee, the defendant, William 
Freenev Hickey, and in the course of the performance of 
its duties as agent for the defendant, Gore Properties, 
Inc., a corporation, owner of said premises, negligently 
employed one Harry Clifford Porter, who was then and 
there a person of unsound mind and dangerous and ir¬ 
responsible, and negligently provided said Harry Clifford 
Porter with a key to the said apartment of which the 
said Codie A. Whitman -was the tenant and occupant, as 
aforesaid, and negligently allowed him to go in and out of 
and remain in the said apartment without proper super¬ 
vision or proper control. 

4. As a result, the said Codie A. Whitman, deceased, 
was strangled and choked to death by the said Harry 
Clifford Porter on or about July 12, 1952, in the said 
apartment, and was survived by a sister, Mabel D. Kendall, 
and a father, William Floyd Whitman, for whom the de- 


cedent cared and provided during her lifetime, and the 
reasonable expenses of her burial were incurred. 

Wherefore, plaintiff demands judgment against the 
defendants and each of them in the sum of Twenty-five 
Thousand Dollars ($25,000.00) to the use and for the bene¬ 
fit of the decedent’s surviving father, and the reasonable 
expenses of the decedent’s burial. 

347 Filed July 25, 1953 

Answer of Defendants Gore Properties, Inc., and William 
Freeney Hickey to Amended Complaint 

First Defense 

The amended complaint fails to state a claim against 
these defendants or either of them upon which relief can 
be granted. 

Second Defense 

1. - 2. These defendants admit the allegations of para¬ 
graphs 1 and 2 of the amended complaint. 

3. These defendants admit that on or about July 12, 
1952, Codie A. Whitman, deceased, was a tenant of de¬ 
fendant Gore Properties, Inc., and was the occupant of 
Apartment Number 201 in the premises described in para¬ 
graph 3 of the amended complaint; admit that defendant 

Gore Properties, Inc., is the owner of said premises; 

348 deny each and every remaining allegation of said 
paragraph 3. 

4. These defendants deny that the death of said Codie 
A. Whitman occurred as a result of any act or acts of 
negligence attempted to be alleged in paragraph 3 of the 
amended complaint; deny that said death resulted from 
the act or omission to act of any person or persons for 
whose conduct these defendants are responsible in law; 
they are without knowledge or information sufficient to 
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form a belief as to the truth of the remaining allegations 
of paragraph 4 of the amended complaint. 


349 Filed July 25, 1953 

Answer of Defendant American Security and Trust Company 

to Amended Complaint 

First Defense 

The amended complaint fails to state a claim against 
this defendant upon which relief can be granted. 

Second Defense 

1. - 2. This defendant admits the allegations of para¬ 
graphs 1 and 2 of the amended complaint. 

3. This defendant admits that on or about July 12, 1952, 
Codie A. Whitman, deceased, was the occupant of Apart¬ 
ment 201 in the premises described in paragraph 3 of the 
amended complaint: admits that defendant Gore Prop¬ 
erties, Inc., is the owner of said premises; denies each and 
every remaining allegation of said paragraph 3. 

350 4. This defendant denies that the death of said 
Codie A. Whitman occurred as a result of any act or 

acts of negligence attempted to be alleged in paragraph 3 
of the amended complaint; and denies that said death 
resulted from the act or omission to act of any person or 
persons for whose conduct this defendant is responsible in 
law; it is without knowledge or information sufficient to 
form a belief as to the truth of the remaining allegations 
of paragraph 4 of the amended complaint. 

Third Defense 

For a further defense to the amended complaint herein, 
this defendant says, that it is not and was not on or about 
July 12, 1952, a general agent for co-defendant Gore Prop¬ 
erties, Inc., in respect of the premises known as the Ritz 
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Apartments, Number 1631 Euclid Street, Northwest, and 
had no authority to hire, fire, or supervise, employees for 
the management, maintenance, or supervision, of said 
premises, and that it did not hire, supervise, or control, 
the co-defendant William Freeney Hickey, and that it is 
not and was not on or about July 12, 1952, in the relation¬ 
ship of principal to said Hickey, and is not responsible 
for any act, or omission to act, of the said Hickey. 


351 Filed March 25, 1955 

Pretrial Proceedings 

Statement of Nature of Case: March 25, 1955 

Action for wrongful death. 

Pltf. claims that the deceased was a tenant in an apart¬ 
ment house owned by deft. #1 for which deft. #2 was 
agent and deft. #3 was resident manager; that deceased 
w^as murdered by a painter employed by the deft, and who 
was placed by defendant in the apartment of the deceased 
and he killed her. 

The dependent of the deceased was her father, William 
Floyd Whitman, who was 74 years old. Acts of negligence 
are stated in annexed memorandum. 

Defts. admit capacity of pltf. as administratrix; that de¬ 
ceased was a tenant; that deft. #1 owned the building. 
Defts. admit that deceased was murdered in her apart¬ 
ment, but do not admit the identity of the murderer. Defts. 
admit they had a painter in their employ, whose name was 
Harry Clifford Porter. Deft. #3 admits that he was agent 
of deft. #1 in managing the building, and deft. #1 
admits that deft. #3 was his agent. Deft. #2 admits it 
was an agent but denies responsibility for operation of 
the building. Defts. deny inadequate investigation prior 
to employment of Porter and that a fuller investigation 
would have disclosed his unfitness. Defts. deny negli- 
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gence in supervision. Defts. admit that deceased is sur¬ 
vived by her father but do not admit dependency. 

Pltf. claims that deceased maintained her father in her 
apartment eight months of the year. 

It is stipulated that the following may be admitted in evi¬ 
dence without formal proof subject to objections as to 
relevancy and competency: 

Funeral bills which are being marked 

Mortality tables ’which are being marked 

Record of Coroner’s Jury Verdict 

Records of St. Elizabeth’s Hospital 

Records of Army and Air Force concerning Porter 


352 Filed March 25, 1955 

Memorandum 

Acts of Negligence on the Part of the Defendants 
Relied Upon by the Plaintiff 

1. The defendants neglected to exercise reasonable care 
in their employment of a painter to go into and work in 
one of their apartments which was occupied by the plain¬ 
tiff’s decedent—a single girl, who was murdered in the 
apartment by the defendants’ painter. 

2. The defendants negligently employed a person who 
was of unsound mind, dangerous and irresponsible, and 
sent him, on their behalf, into and to work in one of their 
apartments which was occupied by plaintiff’s decedent—a 
single girl. 

3. The defendants negligently provided the said em¬ 
ployee with a key and unrestricted access to the apart¬ 
ment occupied by plaintiff’s decedent. 

4. The defendants negligently allowed the said employee 
to go in and out of, and to work and remain in, the apart- 
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ment occupied by plaintiff’s decedent, without proper 
supervision or proper control of the employee. 

356 Filed May 26, 1955 

Petition for Writ of Habeas Corpus Ad Testificandum 

The petitioner, plaintiff in the above-entitled cause, re¬ 
spectfully shows the court that: 

1. On July 14, 1952, the subject, Harry Clifford Porter, 
was arrested as defendant in Criminal Action No. 1308-52, 
upon which an indictment was filed in this court, in which 
said indictment he was charged with the offense of murder 
in the first degree. 

2. That the said Harry Clifford Porter has not been 
tried upon the above indictment and the said indictment is 
still open and pending in this court against him. 

3. That the said Harry Clifford Porter appeared before 
this court, on November 14, 1952, in the course of a lunacy 
inquisition, and w^as by this court, at that time, committed 
to the care of the Attorney General of the United States, 
to be confined in Saint Elizabeths Hospital, in the District 
of Columbia, w’here the said Harry Clifford Porter is still 
confined. 

4. And, whereas it is entirely necessary that the said 
Harry Clifford Porter be produced in this court to appear 
as a witness in the above-entitled Civil Action No. 2802-53; 

357 Wherefore, the premises considered, the peti¬ 
tioner prays: 

1. That this court issue a writ of habeas corpus ad 
testificandum directed to Dr. Winfred Overholser, Super¬ 
intendent, Saint Elizabeths Hospital, Congress Heights, 
District of Columbia, ordering the release of said Harry 
Clifford Porter into the custody of either the United 
States Marshal for the District of Columbia, or a com¬ 
petently appointed officer or agent of the said Saint Eliza- 
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beths Hospital to be produced in this court as a witness 
on the 26th day of May, 1955. 

Arthur J. Hilland 
Arthur J. Hilland 

Thomas N. Kindness 
Thomas N. Kindness 
Attorneys for Plaintiff 
902 Shoreham Building 
Washington 5, D. C. 

Let the writ of habeas corpus ad testificandum issue as 
ordered this 26th day of May, 1955. 

Charles F. McLaughlin 
Judge 


358 Filed May 26,1955 

Subpoena 

The President of the United States: 

To: Dr. Winfred Overholser, 

Superintendent, 

Saint Elizabeths Hospital, 

Congress Heights, District of Columbia 

Greeting : 

You are hereby commanded to produce the body of 
Harry Clifford Porter, by you confined and detained under 
the name of Harry C. Porter or Harry Clifford Porter, to 
either the United States Marshal in and for the District 
of Columbia or a competently appointed employee or 
agent of the Saint Elizabeths Hospital, so that he may 
forthwith produce the said Harry Clifford Porter under 
safe and secure conduct before this court within the Dis¬ 
trict of Columbia, that the said Harry Clifford Porter may 
appear as a witness in this court, and then, upon the 
conclusion of such proceeding, be returned by either the 
United States Marshal in and for the District of Columbia 
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or a competently appointed employee or agent of the 
Saint Elizabeths Hospital, to the custody from whence 
he came, and have then and there this writ. 

Witness the Honorable Chief Judge of said Court 
the day of May, 1955. 

Harry M. Hull, Clerk 

By Doris C. Meece 
Deputy Clerk 


360 U. S. Marshal's Return of Service 

UNITED STATES OF AMERICA 
DISTRICT OF COLUMBIA 

Mable D. Kendall, Ancillary Administratrix, etc., 

vs. 

Gore Properties, Inc., Et al. 

Clerk’s No. C.A. 2802-53 
U. S. Marshal No. 

Received by U. S. M. 5-26-55 
(Date and time) 

I hereby certify and return that I served the annexed 
Habeas Corpus on the therein-named Dr. Winfred Over- 
holser by handing to and leaving a true and correct copy 
thereof with Winfred Overholser personally at St. Eliza¬ 
beths Hospital, Washington in the said District at 11:50 
a. m. on the 26th day of May, 1955 

Carlton G. Beall 
United States Marshal. 

By (Signature illegible) 

Deputy. 
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361 Filed May 26, 1955 

Order 

This cause having come on for argument upon the oral 
motion of Dr. Winfred Overholser to quash the writ of 
habeas corpus ad testificandum requiring the presence of 
one Harry C. Porter to testify in this action, and the 
Court having heard testimony therein and having been 
fully advised in the premises, it is this 26th day of May, 
1955, 

Ordered that the writ be and the same is hereby quashed. 

Charles F. McLaughlin 
Judge 


362 Filed May 27, 1955 


Directed Verdict and Judgment 

This cause having come on for hearing on the 24th day 
of May, 1955, before the Court and a jury of good and 
lawful persons of this district, to wit: 


Charles E. Sims 
Hortense J. Pons 
Herbert G. Nieder 
Lorain L. Rothstein 
Horace S. Batey 
Olivia B. Foy 


Estella E. Sims 
Arthur C. Colbert 
Sanford L. Smith 
Ruth T. D. Paquette 
Tracy J. Matthews, Jr. 
Henry J. Bowie 


who, after having been duly sworn to well and truly try 
the issues between Mabel D. Kendall, Ancillary Admini¬ 
stratrix of the Estate of Codie A. Whitman, Deceased, 
plaintiff and Gore Properties, Inc., American Security & 
Trust Company, William Freeney Hickey, defendants and 
after this cause is heard and given to the jury in charge, 
they upon their oath say this 27th day of May, 1955, that 
they find for the defendants against said plaintiff. 


Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff their costs 
of defense. 

Harry M. Hull, Clerk, 

By Raymond D. Clark, 

Deputy Clerk . 

By direction of 

Judge Charles F. McLaughlin 

EXCERPTS FROM TRANSCRIPT OF TESTIMONY 

7 Washington, D. C., 

Wednesday, May 25, 1955. 

Appearances : 

On behalf of the Plaintiff: 

Arthur J. Hilland, Esq., and 
Thomas N. Kindness, Esq. 

On behalf of the Defendants: 

John L. Laskey, Esq. 


8 Lillian A. Cahoon 

called as a witness on behalf of the plaintiff, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Will you please state your full name? A. Lillian 
A. Cahoon. 

Q. What is your address? A. 3725 Macomb Street, 
N. W. 


| 
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9 Q. What is your occupation? A. Administrative 
assistant. 

Q. Where? A. In the Pentagon, for the National Guard 
Bureau. 

Q. Where is that located? A. In the Pentagon Building. 
Q. How long have you been so employed? A. I have 
been there, this is the seventh year. 

Q. During her lifetime, did you know Codie A. Whitman? 
A. Yes, sir. 

Q. When and where did you first meet her? A. In the 
National Guard Bureau. 

Q. Where you are employed? A. Yes, sir. 

Q. Was she employed there, too? A. Yes, sir. 

Q. When did she first come to be employed there? A. 
She was there when I came there. In 1948, I was first 
there. 

Q. After you became acquainted with Codie A. Whitman, 
did you ever visit in her home? A. Yes, sir. 

Q. Did you ever meet her father? A. Yes. 

Q. And do you remember when you met him? A. Well, 
I think after I knew her about perhaps six months 
or so. 

10 Q. During the winter of 1951 and 1952, did you 
see Mr. Whitman? A. Yes. 

Q. Where was he living during that winter? A. He 
lived with her in the winter. 

Q. Beg pardon? A. He lived with her in the winter. 
Q. Where did she live? A. She lived at Euclid Street. 
Q. What number? A. I don’t remember the number, I 
believe it was the Ritz Apartments. 

Q. Do you remember the number of her apartment? A. 
It was on the second floor, front. 

Q. Do you know how long she lived there? A. Let me 
see, I think she had lived there quite a few years. 

Q. When and where was the last time you saw Codie 
Whitman during her lifetime ? A. I saw her Friday night 
before she died. 

Q. Where did you see her? A. In my home. 
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Q. What time did you see her there ? A. She came over 
about 9 o’clock. 

Q. How long did she remain there ? A. She stayed until 
quarter of 11. 

11 Q. Did you ever see her after that? A. No, sir. 

12 Q. Do you know whether or not she worked on 
Saturday morning, the last day of her life? A. 

Yes, sir. 

Q. Do you know where she worked? A. In the office. 
Q. Do you know what hours she worked? A. Well, I 
think she went to work, she used to go over about—well, 
the office hours were 8 to 4:30 but on Saturdays they used 
to get in any time they wanted to around 8 until noon 
time. 

13 Q. In order to get there by 8, do you know what 
time she would have to leave her home on Euclid 

Street to get to the Pentagon? A. I think she used to 
leave around 7 or quarter past. 

Q. What? A. Seven or quarter past. 

Q. And do you know what time she got off from work 
that day? A. She told me she was going to work until 
noon time. 

Q. Was that the customary hour to work on Saturday 
when one worked in your office? A. That is right, they 
didn’t work in the afternoon. 

• ••••••••• 

Thereupon— 

Dr. Edmundo Morales 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

14 By Mr. Hilland: 

Q. Please state your full name and address. A. Ed¬ 
mundo Morales, I live in Virginia, 811 Monticello Drive, 
Falls Church, Virginia. 
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Q. What is your occupation? A. Physician. 

*••••••*•• 

Q. In July, 1952, where were you employed? A. At 
Eastern Dispensary, Casualty Hospital, in Washington, 
D. C. 

Q. On July 14, 1952, did you get a call to go to 1631 
Euclid Street? A. That is right. 

Q. And do you remember what apartment number it 
was? A. No, I don’t. 

Q. Does it refresh your recollection that it was Apart¬ 
ment 201? A. I can’t remember exactly the number. 

Mr. Laskey: I will stipulate to that fact. 

15 Q. Did you enter an apartment at that address? 
A. Yes, sir. 

Q. Tell the Court and jury what you saw. A. When I 
went into the apartment, I found a lot of people, policemen, 
and they told me there was a woman dead in the closet of 
the apartment. I went to the particular closet and found 
this woman lying down and smelling very badly, all through 
the apartment. I didn’t make a careful examination, she 
was obviously dead, swelling in all the body and a bad 
odor. I just pronounced her dead, the woman, at 12 noon. 
Q. Twelve noon? A. That is right, officially. 

Q. Do you remember whether or not the body was 
clothed? A. I remember there was some clothes, it was 
underwear. 

Q. What? A. I remember it was something like under¬ 
wear, I don’t remember exactly what kind of wear. 

16 Q. Did you make any record of it? A. No, sir. 

Q. And was the body identified to you? A. The 

name. 
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Q. What name was it? A. Whitman, I remember the 
name was. 

Q. Was it Codie A. Whitman? A. Codie A. Whitman. 

Alice Hickey 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Will you please state your full name and address. 
A. Alice Hickey, 1631 Euclid Street, N. W. 

Q. You are the wife of the defendant William Freeney 
Hickey? A. I am. 

17 Q. How long have you lived at 1631 Euclid Street, 
N. W.? A. Since 1937, I moved there in the first 
of November. 

Q. Are you and your husband employed there? A. Yes. 
Q. In what capacity? A. Well, he was resident manager 
and I assisted him. 

Q. Are you his assistant as a resident manager? A. 
Yes. 

Q. On July 14, 1952, did you know Codie A. Whitman? 
A. Yes. 

Q. How long had you known her? A. Well, I didn’t 
know her, personally, more than just as a tenant. 

Q. What? A. Just as a tenant. 

Q. How long had you known her as a tenant? A. I 
suppose w’hen she came in, and to the point of assisting 
her whenever she called on me. 

Q. Do you remeber wrhen it was she came there? A. No, 
I can’t say that I do, without going to the records. 


i 
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Q. Was she a single or married girl! A. Single. 

Q. And in July, 1952, did she live alone in her apart¬ 
ment? A. Was that the date that she first rented the 
apartment? 

18 Q. No, July 1954, the time of her death; July 14, 
July 12. 

The Court: You said 1954. 

By Mr. Hilland: 

Q. I am sorry, 1952. A. As I said, I would have to go 
to the records to see as to what her application stated. 
When she first came, she lived with girls. 

Q. Did she later live with someone else? A. Her father 
came and visited her during the winter months. 

Q. And do you remember when he began living with 
her there during the winter months? A. I can’t say as 
to the year, I just have in mind about two winters. 

Q. Do you recall that he came there the first time in 
the winter of 1950-51 and again the winter of 1951-52? 
A. I would say that the last two winters was the most 
familiar to me, at the present tinn.. 

Q. He didn’t live there in July of 1952, did he, at the 
time of her death? A. No, sir. 

Q. Do you know how long he had been gone at the time 
of her death? A. No. 

Q. What? A. No. 

19 Q. What apartment number did she occupy? A. 

201 . 

Q. On the date that her body was found in her apart¬ 
ment, did you receive any calls from her office? A. Yes, 
I did. 

Q. How many calls did you receive? A. Two. 

Q. And from whom did you receive those two calls? 
A. It was an officer from her office, I don’t know whether 
I can recall the name or not. 
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Q. Was it a male or female? A. A female. 

Q. Does it refresh your recollection that it was Major 
Hart? A. I believe so. 

Q. When you received the first call from Major Hart, 
what, if anything, did you do? A. Well, the first time 
I was busy, as I said before, in the morning with work at 
the house and I was finishing what I was doing and then 
I got the second call. 

Q. How long after the first call did you get the second 
call? A. Well, perhaps it was forty-five minutes or an 
hour, something like that. 

Q. Now, you had known, had you not, that her 
20 apartment was being painted at that time? A. Oh, 
yes. 

Q. And when you got the call from Major Hart the 
first time, you did nothing? A. Well, I was under the 
impression that Miss Whitman was away, she told me 
she would be away. 

Mr. Hilland: I move to strike the answer on the ground 
it is not responsive to the question. 

The Court: It may go out. 

By Mr. Hilland: 

Q. Will you answer the question? A. Miss Whitman 
told my husband she would be away and told us all that 
she would be away. 

Mr. Hilland: I move to strike out the answer, Your 
Honor, on the ground it is not responsive to the ques¬ 
tion. 

The Witness: She told us she would be away. 

Mr. Hilland: I move to strike out the answer, Your 
Honor, on the ground it is not responsive. 

The Court: Well, it is explanatory of the witness’s 
understanding of the situation in the apartment. It seems 
to the Court it may remain in the record. 

Proceed. 
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By Mr. Hilland: 

Q. When you received the first call from Major Hart, 
you did nothing, did you? A. I took it under considera¬ 
tion. 

Q. All right, but you waited forty-five minutes 

21 at least until she called again, didn’t you? A. Well, 
I didn’t time it, I don’t know whether it was forty- 

five minutes or fifteen minutes. 

Q. You said a little while ago it was forty-five, did you 
not? A. Well, I was just assuming that. 

Q. Then you received another call from Major Hart? 
A. Yes. 

Q. And after you received that second call, what, if 
anything, did you do? A. Well, I called the hall man 
and— 

Q. How long after you received the second call, did 
you call the hall man? A. Immediately. 

Q. What was the name of the hall man whom you called? 
A. Keyes. 

Q. And what is his address today? A. Well, I don’t 
know where he is today. 

Q. When did you last see him? 

Mr. Laskey: I object, this is immaterial, the Court 
please. 

The Court: She may answer, as an explantion, I pre¬ 
sume of the failure to present a witness. Is that the 
basis of it? 

Mr. Hilland: That is part of the basis, Your Honor, 
not all of it, however. 

22 The Court: Very well. You may answer. 

The Witness: Well, he left his job or was taken 
from the job. 

By Mr. Hilland: 

Q. When? A. I don’t know the time, it was sometime 
during the summer. 
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Q. This past summer? A. No. 

Q. What summer? A. The summer before. 

Q. What? A. I guess it was the summer before. 

Q. That summer of 1953? A. I believe so. 

26 Q. Mrs. Hickey, after the second call you received 
from Major Hart, whom did you contact? A. I 

called Robert Keyes, the hall boy. 

Q. And who was Robert Keyes? A. He was the lobby 
man or the hall man. 

Q. WLen you say he was the lobby man, was he an em¬ 
ployee of the apartment house? A. Yes. 

Q. And who employed him? A. You mean who— 

27 Q. WTio selected him? A. Well, he was selected 
by my husband and approved by the Gore Properties. 

Q. W 7 as he employed there on July 14, 1952? A. Yes. 

28 Q. Well, how long have you known Robert Keyes 
prior to July 14, 1952? A. I would have to have 

the records to establish that. 

Q. Can’t you estimate it from your best recollection? 
A. I would say probably six months to a year. 

Q. All right. And in his capacity as an employee called 
the hall man, what kind of work did he do in the building? 

Mr. Laskey: The Court please, I make the same objec¬ 
tion; the capacity of the man Keyes is entirely irrelevant 
and immaterial insofar as the issues in this case are 
concerned. 

The Court: That objection will be overruled. 

The Witness: Well, he stayed in the lobby, kept it clean 
and kept people, if loitering around in the lobby—as a 
protection to our people and he receives packages and 
takes messages. 
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By Mr. Hilland: 

Q. You say he did some cleaning, too? A. Yes, he keeps 
the lobby dusted and in order. 

29 Q. Did he work in any portions of the building 
other than the lobby? A. Only to deliver packages 

or messages. 

Q. In delivering packages and messages, did he have 
access to the various apartments in the building? A. No. 

Q. Did he deliver things to the doors? A. Yes, he 
delivered the packages left by the stores when the people 
came in the evening; they are signed for, they are written 
in a book, a record is kept of them. 

Q. After you contacted Robert Keyes on this occasion, 
July 14, 1952, 'what did you and he do? A. I got my keys 
and went to the apartment and started the investigation 
to look around, see what was causing the commotion. 

The Court: I didn’t hear the last answer. 

The Witness: I went to the apartment to look around to 
see what was disturbing the people, what -was concerning 
them. 

By Mr. Hilland: 

Q. When you say “what was disturbing the people,” you 
mean her office people? A. Yes, I went to satisfy her 
complaint. 

Q. All right. What did you find? A. Well, I opened 
the door in the living room and there was a vacant living 
room. The painter had been working there. The kitchen 
was empty. 

30 Q. Had they been painting in the kitchen, too? 
A. Yes; and looked in the bath room and that was 

all clear. The bedroom door was shut and when I opened 
the bedroom door, there was a very unusual odor and— 
Q. Was it a good or bad odor? A. Well, it -was very 
bad. And the kitchen had been emptied of its equipment 
and put in this bedroom, over the bed and on the floor, 
and no one had been in it or used the bed. And then 
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just to make a check further, I opened the closet door 
or I opened it further, I don’t know whether it was closed 
or shut, and there I saw the scene that I saw. 

Q. What was that? A. It was dark in the closet and 
I first confused it with a bag of clothes and then I realized 
that it was a body, and I came out immediately and shut 
the door. 

Q. "Whose body vras it? A. Well, I didn’t identify it 
myself, I couldn’t. I just came out immediately. I had 
a suspicion that it was Miss Whitman. 

Q. You say you couldn’t identify it? A. I didn’t look. 

Q. Was the body clothed? A. Yes. 

Q. Do you remember how the body was clothed? A. 
Yes, I do. 

31 Q. How? A. She had on tennis shoes, her feet 
were out near me, and socks, and a skirt and a 

blouse and she was dressed as though she was going to 
play either tennis or some game. 

Q. After you discovered her body, what, if anything, 
did you do? A. Well, I went out immediately and I had 
to sit down on the steps for awhile because I just couldn’t 
go on, the shock was so terrific. And then I called my 
husband, he came home and called the police. 

Q. All right. Do you remember the names of the police 
who responded to your call? A. No. 10 precinct came 
first and then Inspector, I believe it was Inspector Couture. 

Q. When had you last seen Codie Whitman alive? A. 
About 3:30 on Saturday afternoon. 

Q. What date? A. On Saturday, I believe the date is 
the 12th, isn’t it? 

Q. The day you discovered the body was the 14th, was 
it not? A. It was on Monday. 

Q. And the preceding Saturday, or July 12th, you saw 
her alive? A. Yes. 

Q. Where did you see her at that time? A. Well, I 
was storing food in the freezer and she came by 

32 and went up the side stairs to her apartment. 
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Q. And how was she dressed at that time? A. Well, 
I didn’t take too close notice of how she was dressed. 
I am under the impression she was in a dark dress. 

Q. Had you seen her earlier that day? A. I don’t 
believe so. 

Q. Did you see her go to work that morning? A. No, sir. 
Q. Had you seen her go out any time that day? A. No, 
I didn’t see her after that period of time. 

Q. Then the only time you saw her on Saturday, July 12, 
1952, was in the afternoon when you saw her coming in? 
A. That is right. 

Q. Now, was anybody with her at that time? A. No. 

Cross-Examination 
By Mr. Laskey: 

33 Q. In response to Mr. Hilland’s questions about 
what you did when you went to Apartment 201 on 
Monday, you said you got your keys. Now, what keys did 
you refer to? A. Well, I have keys, extra keys to all the 
apartments in case they are locked out or an emergency 
comes as to the equipment of the apartment, I can go in 
and take care of it. 

Q. How and where are those keys kept? A. Where are 
they kept? 

Q. Yes. A. In a closet in my apartment on the board. 
Q. How many keys did you have to Apartment 201 ? A. 
I keep one set to each apartment. 

1 Q. Other than that set and the set which the tenant had, 
do you know whether or not there were any other keys 
to that apartment? A. Not to my knowledge. 

46 Thereupon— 

Lionel Couture 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 
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Direct Examination 
Bv Mr. Hilland: 

Q. Will you please state your name and address. 
47 A. Lionel Couture, 4416 Alton Place, N. W. 

Q. What is your occupation? A. Policeman at¬ 
tached to the Homicide Squad, Metropolitan Police De¬ 
partment. 

#•••*•*#•• 

Q. Where were you attached on July 14, 1952? A. I 
was attached to the Homicide Squad. 

Q. On that date, did you investigate the death of a 
female person named Codie A. Whitman? A. I did. 

• ••••••*•• 

59 Q. Mr. Couture, when you were in conversation 
with Harry Clifford Porter, did he make any con- 

60 fession to you? A. He did. 

Q. What was his confession, in brief ? A. In brief, 
he told me that he had been painting Apartment 201. 

Q. Well, did he admit that he had killed Codie A. Whit¬ 
man, or did he not? A. Yes, he did. 

• •**•#**•• 

By Mr. Laskey: 

Q. When you saw Porter at the apartment building, he 
was in uniform? A. I believe he was. 

Q. Did he have any insignia to indicate rank? A. I 
do not recall. 

Q. Would it refresh your recollection if I asked you 
whether or not he had insignia indicating he was a ser¬ 
geant? A. I don’t recall what his—I believe I have it 
in my records. 

Q. Would you refresh your recollection on that point? 
A. No, sir, I do not have that. I have a communication 
where he was discharged in 1951 as a corporal. 

Q. That was from the Army? A. Yes, sir. 
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Q. Was the uniform he had on at the time of the 

61 arrest, the uniform of the Army or of the Air 
Force? A. I believe it was Air Force. 

Q. Regulation uniform, as far as you could observe? 

A. I believe so, sir. 

• ••••••*•• 

62 Thereupon— 

ElheLberl B. Frey 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Please state your name and address. A. Ethelbert 

B. Frey, Room 600, 1319 F Street, N. W. 

Q. What is your occupation? A. I am a lawyer. 

Q. How long have you been a lawyer in the District of 
Columbia? A. Over 30 years. 

Q. Have you been in practice during that period of time, 
general practice? A. Practicing constantly. 

63 Q. Do you know a man named Harry Clifford 
Porter? A. I do. 

Q. When and where did you first meet him? A. I met 
him at the District Jail. 

Q. You remember the date? A. I don’t know the exact 
date, it was in 1952. 

Q. I show you a statement of time and hours in Mental 
Health 1714-52 and ask you whether or not that refreshes 
your recollection? A. August 1952. 

Q. What date in August? A. August 18. 

Q. August 18, 1952. Now, Mr. Frey, did you know him 
prior to that date? A. I don’t know whether I knew him 
prior to that date or not, but I do know that I went to see 
him around that time. I don’t know whether that was the 
first or second visit to him. 
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Q. Did you ever know him before you saw him at the 
District Jail? A. No. 

Q. Well, this statement is the statement you filed for 
services in this case, was it? A. That is right. 

Q. Are you serving in any capacity for Mr. Porter? A. 
I am his committee. 

64 Q. And by whom were you appointed as commit¬ 
tee? A. By this court. 

67 Mr. Hilland: Your Honor please, counsel for the 

68 parties have stipulated that Mr. Frey was appointed 
committee for Harry Clifford Porter, Mental Health 

case No. 1714-52, in this court on December 22, 1952. 

By Mr. Hilland: 

Q. Now, Mr. Frey, after you saw or met Harry Clifford 
Porter on August 18, 1952, did you see him again on the 
25th of August? A. Yes, I saw him quite frequently 
thereafter. 

Q. And at that time, did he employ you as his attorney? 
A. He did. 

Q. And was that in Criminal case No. 1308-52 in this 
court? 

• ••••••#•• 

69 Q. August 27, 1952, did you go to Baltimore to see 
Harry Clifford Porter’s wife and mother-in-law’? A. 

If that is in that case, that is my statement, that is so. 
You did not ask me to bring the records of that case, you 
asked me to bring the records in the criminal proceeding. 

Q. This is the original, Mr. Frey. A. That is the origi¬ 
nal, 27th of August went to Baltimore to see his wife and 
mother-in-law. 

Q. And on the next date, did you go to Baltimore, August 
28, 1952— A. Went again. 

Q. —to see some people. What is the address? A. 1521 
West Hollis Street. 
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70 Q. Who were they? A. I think the man’s name 
was Greek, they lived with; Harry Porter was in 

the Army and he got out of the Army and— 

Mr. Laskey: Just a minute, Mr. Frey. 

The Court please, I think that is going beyond the 
question. 

The Court: The question is, “who were the people?” 

The Witness: The people he and his wife tried to live 
with. 

By Mr. Hilland: 

Q. What were their names? A. I don’t remember, it 
was a Greek name. 

Q. All right. Did you also contact a man named Rosse 
and Murry in Hyattsville? A. Yes. 

Q. And did you contact a man named Barber Fitzgerald, 
1628 K Street, N. W., U.S.O. Canteen? A. Yes. 

Q. And did you contact the Veterans Administration 
concerning Harry Clifford Porter’s Army record? A. 
Yes, sir. 

Q. And did you talk to Chaplain Bayha at the National 
Airport? A. Yes. 

Q. Is that the way it is pronounced, B-a-y-h-a? A. 
Chaplain Bayha. 

71 Q. And did you consult with Major Coogan of 
the Army? A. I did. 

Q. And Captain Robert F. Briggs and Major General 
H. Armstrong? A. That is right. 

Q. And did you consult with a man named Arntoff at 2 
Karlington, Virginia, Fort Myer? A. I did. 

Q. Now, without stating what your opinion was, will 
you state whether or not you formed any opinion, after 
interviewing those people, concerning Harry Clifford Por¬ 
ter’s sanity, without stating what your opinion w’as; did 
you form an opinion? A. I don’t think at that time, it 
was shortly thereafter, I think, that I did, after consulting 
with him again. 
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Q. Yes. Now, as a result of the opinion you formed, 
did you file an application in Criminal Case No. 1308-52 
for an insanity hearing? 

Mr. Laskey: The Court please, I object to that. If 
Mr. Hilland wishes it stipulated that there wras an adjudi¬ 
cation in the court and he has never been tried, I will agree; 
but the details, I don’t think are pertinent to this case. 

The Court: If the stipulation goes to the ultimate fact, 
it would seem that the details leading up to it wouldn’t 
be necessary in the record. 

Mr. Hilland: If he will further stipulate that the 
72 application was made and the psychiatrists were 
appointed by the court. 

The Court: Well, I think the adjudication would carry 
with it proof that there had been satisfactory— 

Mr. Laskey: I am whiling to stipulate the adjudication 
was in perfectly legal and proper form and occurred on 
whatever the date is. 

The Court: What is the position of counsel for plaintiff 
w r ith respect to that, are you still insisting upon your 
details? 

Mr. Hilland: I would prefer to show it that -way, there 
are only a few details left, very few. 

The Court: Well, you have a right to show it, if it 
has to do with the record, you are not compelled to stipu¬ 
late, if it is admissible testimony that you are using as 
testimony. 

Mr. Hilland: May I ask him this question ? 

By Mr. Hilland: ^ 

Q. Mr. Frey, after you formed your opinion, did you 
make an application to the District Court in this Criminal 
Case No. 1308-52 for a preliminary sanity hearing? A. 
May I ask you a question before answering that? Do you 
intend to use the criminal record here? 

Q. To this extent, is all; I am not asking you to divulge 
any communication. A. I just wanted to say this, if you 
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don’t mind, Mr. Hilland: Before that was done, a 

73 motion was made to dismiss the indictment because 
this court had no jurisdiction over him, he should 

have been tried by the Army, he was in the Army, and 
that was denied; and then I filed a motion for an inquiry. 

Q. And as a result of that, did the court appoint psy¬ 
chiatrists to examine him? A. They did and I asked at 
the time, I will be frank with you, there was so much talk 
about Dr. Gilbert and Dr. Perretti— 

Mr. Laskey: If the Court please, I don’t think the answer 
is responsive. 

The Court: No, I think that goes outside the scope of 
the question, Mr. Frey. 

The Witness: Well, three doctors were appointed. 

By Mr. Hilland: 

Q. Was Harry Clifford Porter examined by the three 
doctors who were appointed by the court? A. He was 
examined and the report in the criminal record shows it. 

Mr. Hilland: All right. 

Then, as I understand it, Mr. Laskey, it is stipulated 
that on the 14th of November, 1952, the court ordered that 
Harry Clifford Porter be committed to the custody of 
the Attorney General or his authorized representative 
until he is mentally competent to stand trial or until pend¬ 
ing charges against him are disposed of according to law. 

Mr. Laskey: So stipulated. 

74 By Mr. Hilland: 

Q. After that order of commitment was signed by Chief 
Judge Laws in that criminal case, where was Harry Clif¬ 
ford Porter incarcerated? A. He was first in the District 
Jail, he had to wrait some time to get room for him and 
then he was sent over to St. Elizabeth’s, 
i Q. Do you remember when he was sent over to St. Eliza¬ 
beth’s? A. I think shortly afterwards, about a week after 
that order was signed. 
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Q. What ward is he in at St. Elizabeth’s? A. What 
ward? 

Q. Yes. A. He is in Howard Hall. 

Q. That is a ward for what? A. Well, incompetency, 
I understand. 

Q. Is it a ward for incompetents charged with crime? 
A. Well, most of those in there are charged with crime, 
but some of them are not. 

Q. Has Harry Clifford Porter been incarcerated there 
at all times since, until the present time? A. He has. 

Q. He is there now? A. Yer. 

79 Mr. Laskey: I have no further questions. 

Mr. Hilland: That is all. Thank you, Mr. Frey. 
Call Dr. Epstein. 

The Witness: May I state, before that witness comes in, 
for the Court, that as a committee of this Harry Clifford 
Porter, I object to any of the records from the hospital, 
or the psychiatrist, or the Army, other than the record that 
is in the criminal case, being submitted to this Court. 
The Court: The objection will be noted. 

(Witness excused.) 

80 Thereupon— 

Dr. Leon Joseph Epstein 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Will you please state your name and address. A. 
Leon Joseph Epstein, my address is 2601 Woodley Place, 
N. W. 

Q. What is your occupation? A. I am a physician. 

Q. Do you specialize in the field of medicine? A. I do, 
in the field of psychiatry, the treatment of emotional 
illnesses. 



Q. For how long have you been so engaged! A. I have 
been at St. Elizabeth’s Hospital for the past five years. 

Q. "What was your educational background, what was 
your experience before that! A. Are you speaking ed¬ 
ucationally! 

Q. Experience in practice. 

Mr. Laskey: I will admit the Doctor’s qualifications as 
an expert in the field of psychiatry. 

Mr. Hilland: All right. 

By Mr. Hilland: 

81 Q. You have been employed at St. Elizabeth’s 
Hospital for the past five years! A. That is 

correct. 

Q. Is that a full-time position! A. It has been, although 
I practice in the community, also limited to psychiatry. 

Q. Now, are you attached to any particular part of St. 
Elizabeth’s Hospital! A. I am. 

Q. What! A. I am Assistant Chief of the West Side 
Psychiatric Service, which includes the maximum security 
division. 

Q. And how would you define the maximum security 
division! A. The maximum security division is one part 
of the hospital, of approximately 200 beds, in which are 
hospitalized the patients who, for the most part, are sent 
with charges pending. There are a few who do not fall 
into this category, who are transferred there because of 
persistent very assaultive behavior. 

Q. Do you know a patient in that division named Harry 
Clifford Porter! A. I do. 

Q. When and where did you first meet him! A. If I 
may consult my notes, I can tell you that. I first met Mr. 
Porter the day of his admission to St. Elizabeth’s; 

82 in fact, I was the admitting physician. This oc¬ 
curred November 26, 1952. 

The Court: The Court will request counsel to approach 
the bench at this time. 
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(The following occurred at the bench:) 

The Court: The Court is confronted with this situation 
that you recognize. An objection has been made by the 
committee, attorney for Harry Clifford Porter, to the 
admission of any of these records; the Court has noted 
the objection. Now, it would seem to the Court, I am doing 
this out of an abundance of caution because of the rulings 
that are currently being made on the protection of rights 
of individuals who are committed to St. Elizabeth’s, it 
would seem to the Court in view of the Fisher case—now, 
this may be extreme—that inquiry should be made to 
determine whether the Doctor, in his contact with this 
patient, was acting as an examiner or an observer on one 
hand, or on the other as a doctor administering treatment. 
If he were acting in the latter capacity, the Court will 
just raise the suggestion to counsel that there is a ques¬ 
tion as to the admissibility of these records as privileged, 
especially in view of the objection having been made on 
behalf of the individual who was examined. 

Mr. Laskey: I have not made any objection up to the 
present point, because I think these questions have been 
merely preliminary. I would like the record to show, 
83 however, with regard to Mr. Frey’s objection, that 
Mr. Frey, in addition to being committee, is accord¬ 
ing to the records of this court, counsel and attorney for 
Porter in the criminal case in which Porter is indicted 
in first degree murder. 

The Court: The Court has that in mind; he was acting 
in a dual capacity, he was acting as counsel and he was 
acting as committee for the committed person. 

Mr. Hilland: Your Honor, I assume when you referred 
to the Fisher case, I think you meant the case of George 
Taylor. 

The Court: Taylor, of course. 

Mr. Hilland: No. 12,034 decided March 14, 1955. 

The Court: Yes. 

• ••••••*•• 
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94 Mr. Laskey: Your Honor please, I might make a 
suggestion. I have not made any objection as yet 

and I don’t know exactly what Mr. Hilland is going to 
attempt to prove through Dr., whatever his name is, but 
I thought if he made a brief tender of proof, we might, 
at the same time we are arguing the point Your Honor 
has raised, reach some objections which I feel I will have 
to his testimony. 

The Court: Well, that would seem to be an orderly "way 
to proceed. If counsel for the plaintiff will make a state¬ 
ment of his proffer and what he intends to prove by it, 
then the Court will be in a position to pass upon this ques¬ 
tion in a more orderly fashion. We all know, generally 
speaking, what the problem is "with which we are con¬ 
fronted, but I think, for the purpose of the record, it 
would be well to proceed in the way suggested. Go ahead. 

Mr. Hilland: I intend to show by Dr. Epstein’s testi¬ 
mony, his qualifications, which I have already done, and 
his employment at St. Elizabeth’s Hospital, and that he 
was the admitting psychiatrist in the case of Harry Clif¬ 
ford Porter on, I believe the date he fixed was November 
26, 1952. 

I expect to show that he examined him on that occasion 
and took the history of his case, and that the taking of the 
history in the case of Harry Clifford Porter was done in 
accordance with the custom and practice and requirement 
of St. Elizabeth’s Hospital. That the record he 

95 made of the history of Harry Clifford Porter was 
made and kept in the ordinary course of the conduct 

of the business of St. Elizabeth’s Hospital, and that the 
records from "which he would testify are the records that 
he made at that time and are the records that were kept 
in the ordinary course of St. Elizabth’s Hospital opera¬ 
tions, and that the history that he took from Harry Clif¬ 
ford Porter showed that Harry Clifford Porter had been 
suffering from auditory hallucinations during the period 
of eighteen months prior to his admission; and that when 
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he experienced those auditory hallucinations, Harry Clif¬ 
ford Porter heard voices which he did not recognize scream¬ 
ing, yelling and shouting threats at him and also calling 
him ugly names. 

I expect further to show that that history of Harry Clif¬ 
ford Porter also showed that his father was in a mental 
institution in 1947. I also expect to show by Dr. Epstein 
that at a later date, the date I don’t have now, that Harry 
Clifford Porter married Fay Smith on June 21, 1950, in 
Baltimore City, Maryland, having met her nine months 
previously; that two months following their marriage, he 
w r ent overseas, he w^as then in the United States Army. 
That upon his return, his wife told Dr. Epstein, Harry Clif¬ 
ford Porter w*as more nervous, much quieter and behaved 
rather oddly at times. He did not seem to want w r ork on 
certain mornings; he did not seem to want to work and, on 
certain mornings, he wrould get dressed to go to work, 
and, as he reached the door, he decided not to work 
96 that day, he would return to his room, undress and 
remain in bed during the day. 

At times he would simply sit around and stare at the 
walls. He would argue frequently with his wife’s family 
and, on numerous occasions, he threatened to kill them. 
And that, without discussing the issue very much with 
his wrife, Harry Clifford Porter joined the Air Corps in 
February 1952 and had been stationed in Washington 
from that time to the time of his arrest. 

The Court: What w r as the date he joined the Air Corps? 

Mr. Hilland: If I remember correctly, Your Honor, it 
w r as February 2, 1952. I know it was in February, but I 
am not sure of that date. 

The Court: Well, that outlines the contents of the rec¬ 
ord and is made up, to a considerable extent, of statements 
made by Harry Clifford Porter to the witness now on the 
stand, and constitutes a report in writing of the recitation 
made by Harry Clifford Porter to the witness on the 
stand. 
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Now, the question arises as to whether, in view* of the 
objection made by the appointed attorney for Harry Clif¬ 
ford Porter, the latter not being a party to this case, we 
recognize that, but whether an objection made by the 
attorney and committee of Harry Clifford Porter is a sound 
objection in view of the statute and the rule announced in 
the Taylor case, which is binding upon the Court, of 
course. That seems, to the Court to state the situa¬ 
tion. 

97 Mr. Laskey: I would like the record at this point 
to show that, on behalf of all the defendants in this 
case, an objection to the entire testimony of Dr. Epstein, 
as proffered by Mr. Hilland, is made by me on the ground 
that it is privileged testimony, with no effective or no 
waiver whatsoever having been offered; on the further 
ground, first, with relation to that portion of Dr. Epstein’s 
history which came from Porter’s wife, and any person 
other than Porter, that such a recital by this witness would 
be clearly in violation of the rule against hearsay testi¬ 
mony, and that the recitals to Dr. Epstein by Porter him¬ 
self are also barred by the hearsay rule, that they are not 
admissions against interest and, if anything, would be in¬ 
sofar as Porter is concerned self-serving statements de¬ 
signed to establish his immunity from prosecution and 
thus to his advantage rather than to his disadvantage. And 
that the investigation by the doctor beginning November 
26, 1952, is too remote to have any bearing upon the issues 
in this case. 

Mr. Hilland: Your Honor please, I would like to sup¬ 
plement what I said in the way of my proffer. My proffer 
should also include that the history showed Harry Clifford 
Porter told Dr. Epstein that, as well as having the auditory 
hallucinations to which I referred, he had those or ex¬ 
perienced those on an average from once to five times a 
week and that in addition to the auditory hallucinations, 
he complained that people stared at him and made sar¬ 
castic remarks. 

#••••••••• 
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102 Mr. Laskey: # • 

#••*•***•• 

103 Furthermore, I think that Mr. Hilland’s proffer 
has shown none of the evidence is competent in this 

case, irrespective of the grounds of privilege. 

*••••••*•• 

106 The Court: The objection of the defendant, as the 
Court views it, runs to the whole scope of the offer 

for all purposes, counsel has indicated that. 

Now, the wording of the statute raises grave doubts in 
the Court’s mind, but assuming that that statute is con¬ 
strued with liberality so as to make admissible the con¬ 
tents of the hospital record under the shop book rule and 
to remove the objection of privilege to the offer, assuming 
that that situation would be cleared up so that the con¬ 
tents of the record would be admissible, the Court is still 
confronted with another question that seems to be raised 
at this point. It may, no doubt, be raised later but 

107 it seems to the Court that it is presented to the 
Court at this time, and that is the question as to 

whether this evidence at this point is admissible against 
the defendant in any respect; because, as the Court views 
this situation in the present aspect of the case, there isn’t 
anything in the record to date which goes to put the de¬ 
fendant on notice of any irregularity in the mentality of 
this individual who committed this horrible crime. That, 
it seems to the Court, is something that would have to 
be discussed with respect to the admissibility of this evi¬ 
dence, and it goes further, to the whole theory of the plain¬ 
tiff’s case, but we haven’t reached that point yet. Never¬ 
theless, it seems to the Court to be involved here as an 
objection to the admissibility of this evidence, that is, ob¬ 
jection to its being submitted to the jury. 

In the present aspect of this case, the present state of 
the record, the present posture of the case, the Court is 
in serious doubt as to whether the evidence is admissible 
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without some additional evidence to support its admissi¬ 
bility as to the mental condition of the individual who 
committed the crime, as matter which is binding upon and 
admissible against the defendant. 

Here, we have a case where a man committed this murder. 
He is brought into court, a statutory hearing is had, and 
he, pursuant to the terms of that statute, after testimony 
by a psychiatrist, is committed to St. Elizabeth’s Hospital 
for observation. There is absence in the record to 

108 this point, up to this instant, of anything else with 
respect to the mentality or mental capacity, sanity 

or insanity, criminal tendencies or lack of them, on the 
part of this person who committed the murder. There is 
nothing to bind the defendant by anything with respect to 
that individual’s conduct up to this time. 

Now, it develops, after he is taken to the hospital and 
while he is being examined, that in the process of question¬ 
ing by a psychiatrist and answers by the individual who 
committed the murder, it develops as a result of his an¬ 
swers that these things have taken place which are con¬ 
tained in the record: namely, that he had hallucinations, he 
had auditory impressions that were unfounded, that he 
went into the Army, came back, acted oddly and even 
threatened to murder members of his family. There isn’t 
anything in the record to connect the defendant with that 
or put him on notice of it, or put him in a position where 
the responsibility rested upon him to make an inquiry re¬ 
garding the mentality of the individual, unless it is incum¬ 
bent upon every employer who employs an individual to 
make a search of his mental capacity and make an exami¬ 
nation into the question of his sanity or insanity. 

Now, aside from that latter basis, the Court is con¬ 
scious of nothing in this record which would impose any 
responsibility on an employer to make an examination or, 
indeed, the instant employer here to make an examination 
as to the mentality or sanity of the person involved, 

109 namely, this person w T ho committed the murder. So, 
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a serious question arises in the Court’s mind as to the 
admissibility of this evidence even if we should assume 
that all the objections as to admissibility, on the basis of 
privilege or relationship between physician and patient, 
were resolved in favor of the plaintiff. That goes much 
further than the immediate offer, but it is something that 
the Court feels it cannot avoid raising at this juncture, 
because it does have a bearing not only upon the admissi¬ 
bility of this evidence, but it goes to the fundamental of 
the basis of plaintiff’s claim and the theory upon which 
plaintiff asserts his claim against the defendant. 

Mr. Hilland: On that latter point, Your Honor, the evi¬ 
dence is going to show that they made no investigation 
w’hatsoever— 

The Court: The Court assumed that. 

Mr. Hilland: —of Porter. So that vrhat it might or 
might not have turned up is immaterial and incompetent, 
because it is purely speculative. They can’t say, “even 
if we had made an investigation, we wouldn’t have found 
out these things that this history shows,” they can’t do 
that, that is purely speculative. If they had made an in¬ 
vestigation, then they could point, of course, and say, “we 
exercised reasonable care as an ordinarily prudent person 
would and our investigation didn’t disclose this.” 

The Court: The Court commented and included 
110 in its comment that unless counsel is taking the posi¬ 
tion that, without being put on notice by any overt 
act or facts that called to the attention of the prospective 
employer the possibility of mental incapacity or insanity, 
the employer still has an obligation to investigate as to 
the sanity of every single person he seeks to employ or 
proposes to employ, then the Court at this point wouldn’t 
see the propriety of the admissibility of this evidence. 

Now, the Court will ask counsel if that is the position 
counsel takes, that the basis of his claim, and the founda¬ 
tion and the ground upon which he makes it, is that where 
it subsequently develops that a person is insane who is 
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employed and commits an act of violence, that without any 
notice, in advance that that is true or anything to put the 
employer on notice, the employer owes a duty to investi¬ 
gate. Unless that is true, the Court wouldn’t see at this 
time any basis for the admissibility of this evidence. 

Now, I will ask you if that is the position you take. 

Mr. Hilland: The question of fact we are putting to the 
Court, Your Honor, and the jury, is this: Was it the con¬ 
duct of an ordinarily prudent person to take a man like 
Porter, concerning whom the defendants knew little or 
nothing, in fact all they knew was that he was dressed in 
the fatigues worn by an enlisted man in the Air Force, 
and take him to an apartment building like the Ritz 
111 and give him a key and unrestricted access to and 
from an apartment occupied by a single girl like 
Codie A. Whitman, and leave him in there or let him go in 
and remain and work, and go to and from that apartment, 
without any supervision or control. That is the question in 
this case, was that the conduct of an ordinarily prudent 
person? 

I think all of us can ask ourselves, who have women in 
our families, wives and daughters, if we picked a man off 
the street concerning whom we knew nothing and we 
brought him to our home to do some work, and our busi¬ 
ness was going to call us away from our home, would we 
leave that man there unsupervised and uncontrolled in any 
manner with our wives and children, our daughters, that 
is what this case poses. They knew nothing about him. 

The Court: Well, now, that goes a step further. You 
are now relying, apparently, I am not trying to state your 
position but the Court construes it that you are relying 
now not so much on failure to ascertain in advance that 
the man is insane, but that it is a duty on the part of the 
employer without being put on notice, not having been 
put on notice by any overt act, to engage a supervisor or 
to have the individual employed, who later turns out to be 
insane, controlled or supervised or handled in such a way 
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that he is not capable of inflicting an injury upon persons 
with whom he might come in contact in the course of his 
employment; that is a second phase. 

Mr. Hilland: That is right. 

112 The Court: The same type of objection would lie 
to failure to supervise and place an inspector or 

supervisor over an employee, as lies to the question of 
failing to ascertain that he is sane when you have no notice 
as to any possibility of his insanity, except the general 
notice that you have that anyone might be insane if you 
checked it up thoroughly enough, and that is the question 
that confronts the Court at this time. It is involved in the 
admissibility of this evidence and it might as well be dis¬ 
cussed at this time. Assuming that the Court should rule 
that Section 14-308 of the D. C. Code contains an exception 
which allowed this evidence, and that the Taylor case was 
not in point as ruling out this evidence because it wasn’t 
a case involving murder, the question would still remain 
as to whether this evidence should be admissible against 
the defendant in the absence of anything in the record to 
put the defendant on notice that it was his duty to make 
an inquiry as to the sanity of the individual or to super¬ 
vise the activities of the individual for the protection of 
the tenants in the apartment house. 

Now, if there is going to be additional evidence that the 
defendant was in some way put on notice, then the Court 
would reserve ruling on this matter until that is put in 
the record, and rule on it at that time. 

Mr. Hilland: In all frankness to the Court, there isn’t 
going to be. 

113 The Court: Well, unless counsel can produce 
something in which a responsible court has decided 

that this burden rests upon a person occupying the posi¬ 
tion of employer, as occupied by the defendant in this 
case, the Court would feel that the evidence would not be 
admissible against the defendant. The Court will accord 
counsel opportunity to present some authority along that 
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line. I mean a reasonable amount of time during the course 
of the trial. Of course, the Court could not postpone the 
trial to enable you to do that, but if you want to spend 
some time today to produce an authority, if possible, some¬ 
thing that would support your theory, the Court -would 
allow that. 

Mr. Hilland: I can do that later tonight, Your Honor. 
I have enough witnesses to go ahead. 

The Court: If that is the case, the Court will sustain 
the objection to the line of testimony, including the hospital 
record, and the line of testimony that the Court as¬ 
sumes is going to be pursued by the use of the witness now 
on the stand. Do you have some other matters you want 
to bring out from this witness that do not relate to this? 
Mr. Hilland: No, Your Honor, that is all. 

The Court: The Court is constrained to sustain the 
objection. • * • 

• *•••••«•• 

114 Thereupon— 

Francis E. Walker 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Please state vour name and address. A. Francis E. 
Walker, 5935 18th Street North, Arlington 5, Virginia. 

Q. What is your occupation? A. I am an employee of 
the U. S. Veterans Administration. 

Q. At what address? A. Munitions Building, Washing¬ 
ton, D. C. 

Q. Have you brought with you certain records of the 
case of Harry Clifford Porter? A. Yes, I have. 

Q. Do those records show whether or not Harry Clifford 
Porter has been examined and his history taken in re- 
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lation to a claim for veteran’s pension? A. Yes, 

115 they will show that. 

Q. All right. What does the history in connection 
with his application for a pension show? 

Mr. Laskey: I object. 

The Court: Counsel, approach the bench. 

(The following occurred at the bench:) 

The Court: What does counsel intend to prove? 

Mr. Hilland: I expect to show the same thing the St. 
Elizabeth’s records would show, but the examination and 
history were taken not for the purpose of treatment but 
for processing the claim for a pension. 

Mr. Laskey: When was the application made and by 
whom? 

Mr. Hilland: It was made by E. B. Frey, committee for 
Harry Clifford Porter. 

The Court: This is something, as in the instance of the 
hospital records, that transpired after the event and after 
Porter had been committed? 

Mr. Hilland: Yes, but it shows this history of his, hal¬ 
lucinations and— 

Mr. Laskey: I think you are speaking a little too audibly. 

Mr. Hilland: Of course, I also expect to show that they 
are records kept in the ordinary course of the Veterans 
Administration’s business. Our theory is that they are ad¬ 
missible under the federal shop book rule. 

The Court: Well, on the latter, I have already 

116 indicated the Court’s views on that, on the applica¬ 
bility of the shop book rule, I think that rule is ap¬ 
plicable. It is the same concern the Court expressed before, 
that now gives the Court continued concern, namely, as to 
whether or not the application is binding upon the defend¬ 
ant in the absence of anything to put the defendant on 
notice that it was incumbent upon defendant, for the pro¬ 
tection of tenants, to conduct an examination or inquiry for 
the purpose of determining whether or not Porter was 
sane. 
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The Court will repeat that unless counsel takes the posi¬ 
tion that that is an obligation resting upon the defendant 
as an ordinary employer, not put on notice as to any 
peculiarity as to the sanity of Porter, unless the plaintiff 
takes that position, the Court feels the material is objec¬ 
tionable and that the objection is valid. 

The Court, as stated, will give counsel an opportunity 
to produce authorities, if they are available, which would 
require that in the circumstances such as exist here, in 
the present state of the record, which the Court construes 
to be the situation in which the defendant had no notice 
or was not put on notice, that unless counsel can produce 
authorities that in those circumstances it is incumbent 
upon a prospective employer to conduct an examination at 
his peril, then the Court would feel that the evidence would 
not be admissible. 

Mr. Hilland: Our position, Your Honor, is that 
117 it was incumbent upon the defendant to make a rea¬ 
sonable investigation of Porter. We are going to 
offer to show that thev didn’t make anv investigation. 

The Court: Not so loud, please. 

Mr. Hilland: And we are going to show by this witness 
that if they had made an investigation of him, this informa¬ 
tion bearing upon his mental incapacity was available. 

The Court: That is tantamount to saying that, absent 
anything overt, either looks on the part of Porter or 
conduct on the part of Porter which came to the notice 
of the employer, or odd actions on the part of Porter, 
absent all those, and there being no showing of any pecu¬ 
liarity in the appearance or conduct of Porter which would 
impose a notice upon the employer that there might be 
something wrong with his mentality, absent all those, the 
duty still rested upon the employer to conduct an inquiry 
for the purpose of ascertaining whether he was sane. The 
Court is not persuaded that that duty does rest upon the 
employer. 

Mr. Hilland: We don’t contend there was a duty to con¬ 
duct an investigation for the specific purpose of deter- 
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mining mental capacity. Our position is that Your Honor 
would be right, if they had made a reasonable investiga¬ 
tion. But here they didn’t make any investigation and, 
therefore, in these circumstances, we can’t speculate 
whether thev would or would not have discovered this 

m/ 

particular defect in this man. 

118 The Court: It is that verv line of authorities 
that I am suggesting, if you can run it down and 

you can find it, I would be glad to consider it. 

Mr. Hilland: I think, if they had made a reasonable in¬ 
vestigation and it merely happened that they didn’t dis¬ 
cover this, that their objection and Your Honor’s ruling 
would be on solid ground. But here, w T here we are going 
to show by the testimony of Defendant Hickey, himself, 
that they didn’t make any investigation— 

The Court: The Court is assuming that there was no 
investigation made. Take a man who is a sergeant in the 
Air Force— 

Mr. Hilland: Therefore, what they would have found 
by an investigation is purely speculative. 

The Court: I get your point but the Court’s position, 
right or wrong, is that in the absence of some authority 
to support your position, your basis for submitting it— 
Mr. Hilland: I think I have made a sufficient proffer in 
substance. This record would show the same as I have 
more specifically stated the St. Elizabeth’s Hospital rec¬ 
ords would show, and would show an examination in the 
taking of his history in the ordinary course of the Vet¬ 
eran Bureau’s administration. 

The Court: At this posture of the record, I am not say¬ 
ing what might happen later if the record were elaborated, 
but at this posture of the record which is the basis 

119 upon which the Court must rule, the Court does not 
see that its ruling would be any different in this 

case than it was in the ruling on the hospital records. But, 
as the Court states, if the record later develops any change 
that would justify the admission, of course, the Court is 
open to change of its ruling. 
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Mr. Hilland: I think the difference between this and the 
hospital records—you don’t rule that this is privileged? 
The Court: No, I wouldn’t rule it is privileged. 

Mr. Hilland: You rule it is not admissible because they 
didn’t know about it and there is nothing to show that they 
knew about it? 

The Court: I say it is not binding upon the defendant 
in the present state of the record. There is nothing shown 
here, in the Court’s opinion, that the defendant as a poten¬ 
tial employer was on notice such as to require him to con¬ 
duct an investigation as to the mentality of the later em¬ 
ployee, the man who committed the murder. 
*•••••*#•• 

120 Thereupon— 

Michael A. Lukish 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Please state your full name and address. A. Michael 
A. Lukish, 55 Hanson Place, Brooklyn. 

• •••#•*••• 

121 Q. During her lifetime, did you know Miss Codie 
A. Whitman? A. Yes. 

124 Q. At the time of her death on July 12, 1952, was 
she playing tennis with the group in which you 
and she belonged? A. You mean up to that time? 

Q. Yes. 

A. Oh, Yes. 

Q. Now, on July 12, 1952, did you undertake to con¬ 
tact her? A. Yes, 11 o’clock in the morning, about that 
time, thereabouts, about an hour before. 
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Q. When was the last time you saw her alive? A. Well, 
to the best of my memory, I thought I had seen her 
the previous weekend playing tennis. 

Q. When you attempted to reach her on the morning 
of July 12, 1952, about 11 o’clock, were you able to reach 
her? A. No, some other party answered the telephone. 

Q. Did you have a conversation with that person? A. 
Yes, I asked for Miss Whitman and he informed me— 

Mr. Laskey: Just a minute. The question is whether 
he had a conversation; I move now that the answer be 
stricken. 

By Mr. Hilland: 

Q. Where did you call her at 11 o’clock? A. At her 
home, 1631 Euclid, at the apartment. 

Q. Did anybody answer the telephone? A. A man an¬ 
swered the telephone. 

Q. Did you have a conversation with him? A. 
125 Yes. 

Q. Did you ask him if Miss Whitman was in ? A. 
Yes, I did. 

Q. Now, did you and the group, with which you and 
Miss Whitman played tennis, have an engagement that 
afternoon to play tennis with her? A. It was a standing 
engagement every weekend and, of course, we would con¬ 
tact each other to make sure that we had enough to start 
the games rolling. 

Q. Did you play tennis that afternoon at the appointed 
place? A. Yes, I did. 

Q. Where was that? A. East Potomac Park. 

Q. Did she appear for tennis on that afternoon? A. 
No, I did not see her. 

Q. Did you ever see her alive again after that? A. 
No, I did not. 
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130 Q. Now, when Miss Whitman didn’t show up for 
tennis with the group on the afternoon of July 12, 

1952, what if anything did you do? A. Well, I called that 
evening; usually, if she didn’t, I would call her and check, 
it was a friendly call, find out why she wasn’t there. Her 
explanation usually was that she, on other occasions, 
stopped by the court and sometimes we wouldn’t be there, 
we’d be getting refreshments somewhere, and I’d call 
later and would find she had work to do at home or was 
studying or something and had to run off a little earlier. 

Q. On July 12, 1952, when you called in the evening, 
was there any answer on the telephone? A. There was no 
answer. 

Q. You got no answer at all? A. No. 

Q. How many times did you call her that evening? 
A. Several times during the evening, rather late in the 
evening— 

Q. You didn’t get any answers? A. —around nine or 
ten, o ’clock; between nine and ten, rather. 

• *•***••#• 

131 Thereupon— 

Orley C. Snead 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

Bv Mr. Hilland: 

Q. Will you please state your full name and address. 
A. Orley C. Snead, 610 Greenwich Street, Falls Church, 
Virginia. 

Q. What is your occupation? A. I am deputy chief 
clerk of the Airman Branch, Air Adjutant General’s Of¬ 
fice, Department of Air Force. 

Q. Have you produced here the records relating to 
Harry Clifford Porter? A. Yes, sir. 
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Q. On what date did he enlist in the Air Force? A. 
18 February 1952, sir. 

Q. February 18? A. 1952. 

Q. And from what point did he enlist? A. Baltimore, 
Maryland. 

Q. What was his home address in Baltimore? A. 1716 
West Lombard Street, Baltimore, Maryland. 

132 Q. And where was he stationed on July 11, 1952? 
A. Washington National Airport, sir. 

Q. In what capacity was he stationed there at that time 
or assigned? A. He was assigned to the 1254th Air Trans¬ 
port Group. 

Mr. Laskey: What is the number, again? 

The Witness: 1254th Air Transport Group, Airman 3d 
class. 

By Mr. Hilland: 

Q. All right. Now, what does Airman 3d class mean? 
A. Airman 3d class is equivalent to a private. 

Q. What kind of work was he assigned to do at that 
place, National Airport? A. His principal duty is shown 
as auto mechanic. 

Q. Auto mechanic? A. Yes, sir. 

Q. Is there anything in the record to indicate that he 
was a painter? A. Civilian trade or occupation is listed 
as a laborer, I have gone through his records, I haven’t 
seen that occupation listed. I see auto mechanic, carpen¬ 
ter, driver, laborer; I do not see occupation listed as a 
painter, sir. 

Q. He w r as assigned to the National Airport as an auto 
mechanic? A. That was his principal duty, yes, sir. 

Q. WTien was he assigned there? A. He was assigned 
there on 2 March 1952. 

133 Q. What? A. 2 March 1952. 

Q. And where was he quartered from the 2d of 
March, 1952? A. Sir, the records do not go that much in 
detail, as to where the individual is quartered. I can only 
assume that he was quartered there. 
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Q. Are there living barracks there? A. That, I am 
not certain. 

Q. Is there anything on the record indicating that he 
had ever been a resident of Washington, D. C., or its sur¬ 
rounding area? A. I haven’t seen any, sir. The Balti¬ 
more, Maryland, address is shown in various places 
throughout his service. 

* • • • * # • • * • 

142 Mr. Hilland: Your Honor please, at this time we 
wish to offer and read the deposition of the defend¬ 
ant, William Freeney Hickey; 

154 Washington, D. C., 

Wednesday, September 16, 1953. 

“Deposition of William Freeney Hickey, one of the de¬ 
fendants in the above-entitled cause, called for examina¬ 
tion by counsel for plaintiff, pursuant to notice, copy of 
which is attached to the court copy of this deposition, 

• ••••#••*• 

155 “Thereupon 

"William Freoney Hickey 

“one of the defendants in the above-entitled cause, was 
called for examination by counsel for plaintiff, and being 
first duly sworn by the notary was examined and testi¬ 
fied as follows: 

“Examination By Counsel For Plaintiff 
“By Mr. Hilland: 

“Q. Will you please state your full name? A. William 
Freeney Hickey. 

“Q. Your address? A. 1631 Euclid Street, Northwest. 
“Q. And your apartment number? A. 303. 

“Q. What is your age? A. 54. 

“Q. How long have you lived at that address? A. 


156 
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1936 or ’37; I wouldn’t say just exactly. ’37, I think, is 
when we went in there. 

“Q. Are you a tenant there or are you an employee? 
A. I would be an employee there. 

“Q.' When did you first become an employee there? A. 
When we moved into the building. 

“Q. Who was the owner of the building at that time? 
A. H. Grady Gore. 

“Q. Is that H. Grady Gore personally or was it Gore 
Properties, Inc.? A. H. Grady Gore. 

“Q. When did it become the Gore Properties, Incor¬ 
porated? 

“Mr. Laskey: If you know. 

“The Witness: I couldn’t tell you that, sir. 

“By Mr. Hilland: 

“Q. Mr. Hickey, I show you what has been marked for 
identification as Plaintiff’s Exhibit No. 1 and call your 
attention to the name Hickey in handwriting at the lower 
left-hand portion of that sheet. A. Yes, sir. 

“Q. Is that your signature? A. That is right. 

“Q. In the lower left hand? A. That is right. 
157 “Q. Under American Security & Trust Company, 

it is executed by William M. Grimes, assistant real 
estate officer. Are you familiar with that signature? A. 
Yes, sir. 

“Q. And whose is it? A. He is the rental manager. 
“Q. Mr. Grimes? A. Yes. 

“Q. Do you know of your own personal knowledge that 
that is his signature? You have seen it before? A. Yes, 
sir. 

“Q. And that is his signature? A. I would say it is, sir. 
“Q. And you witnessed the signature of— A. Miss 
Whitman. 

“Q. —Miss Whitman, and that is her signature? A. 
Yes. 

* “Q. You handled the obtaining of Miss Whitman’s sig¬ 
nature on this lease, did you? A. Did I handle what? 





“Q. Handle the obtaining of that signature of Miss 
Whitman on that lease? A. I don’t remember that, sir. 
I couldn’t say. Maybe it was mailed to her. I think that 
I brought it out or maybe she brought it on down to the 
office and she witnessed it or I witnessed it down 
there. 

158 “Q. Well now*, when did Miss Whitman become a 
tenant of that apartment ? A. I w’ould have to get 

that information from the office, sir. 

“Q. About when did she become a tenant? A. I still 
wmuld have to get that information from the office. 

“Q. Did you lease the apartment to her? A. Yes. 

“Q. And at that time w^ere you working for American 
Security & Trust Company? A. I was working for Mr. 
Gore. 

“Q. Well, at that time American Security & Trust Com¬ 
pany w^as the rental agent, w*as it not? A. That is right.” 

Mr. Hilland: If your Honor pleases, at this point I 
want to offer in evidence that lease, marked Plaintiff’s 
Exhibit No. 1. 

Do you wish to see it? 

Mr. Laskey: No, I have a copy and I have no objection. 
The Court: Is that Plaintiff’s Exhibit No. 1? 

Mr. Hilland: It is to the deposition, we probably should 
put another exhibit number on it now. 

The Court: Yes, I think so. Was it identified as Plain¬ 
tiff’s Exhibit No. 1 in the deposition? 

Mr. Hilland: Yes, Your Honor. 

159 The Court: Well, you could identify it as Plain¬ 
tiff’s Exhibit No. 1 in the deposition, it might cause 

confusion otherwise in the testimony. 

Mr. Hilland: I believe there is another No. 1. 

The Court: I mean if it is being referred to in the dep¬ 
osition later on as Plaintiff’s No. 1, it might be confusing. 

Mr. Hilland: I don’t believe it is referred to again, 
Your Honor. 

The Court: Is it referred to at all as Plaintiff’s No. 1? 
Mr. Hilland: I don’t think so. 
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The Court: Then it can be referred to as Plaintiff’s 
No. 2. 

Deputy Clerk: Plaintiff’s No. 2. 

(Lease dated March 15, 1949, was marked Plaintiff’s 
t Exhibit No. 2 for Identification.) 

The Court: There is no objection to it? 

Mr. Laskey: No objection. 

The Court: Plaintiff’s Exhibit No. 2 will be received in 
evidence. 

(Plaintiff’s Exhibit No. 2 was received in evidence.) 

Mr. Hilland: Ladies and gentlemen of the Jury, I am 
not going to read the whole of this to you, Plaintiff’s Ex¬ 
hibit No. 2, which is Plaintiff’s Exhibit No. 1 in the dep¬ 
osition which we are reading: 

160 “This Agreement Made this 15th day of March, in 
the year 1949, by and between the American Security 
and Trust Company, a corporation organized and doing 
business in and under the laws of the District of Columbia, 
as agent of owner, hereinafter called the ‘Company’, party 
of the first part, and Miss Codie Whitman and/or Miss 
Henrietta Langer, hereinafter called the ‘tenant’, party 
of the second part. 

“Witnesseth. That the said Company has agreed to 
let and does hereby let unto the tenant their executors 
and administrators, Apartment No. 201, The Ritz, fur¬ 
nished, 1631 Euclid Street, N. W., Washington, D. C., by 
the month beginning on the 1st day of April, 1949, for the 
monthly rent of Eighty-one and No/100 dollars, payable 
at the Main Office of the American Security and Trust 
Company in full in advance, that is to say on said 1st day 
of each and every month during which this said tenancy 
may continue, as rent for the month next ensuing. 

“And it is further Agreed, that said tenant will at the 
end of said term deliver up the said apartment in the 
► like good order in which it is now, ordinary wear and 


k 
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tear and casualties by fire only excepted, to the Company, 
who shall and may thereupon re-enter.” 

Then there are certain other covenants in fine print 
which I am not going to read, and then at the end: 

161 “In Testimony Whereof, the respective parties 
hereto have hereunto set their hands and seals the 

day and year first hereinabove written. 

“American Security and Trust Company, 

“Bv William N. Grimes, Assistant Roal Estate Officer.” 
Then the word “(Seal)” at the end of that signature. 
Then the signature of “Codie Whitman” and the word 
“(Seal)” and opposite that signature is “W. F. Hickey” 
as a witness. The line for the signature of Henrietta 
Langer is not signed by her. 

I might say, ladies and gentlemen of the jury, if any 
of you wish to see any part of this that I haven’t read, you 
are entitled to, but that is all I think is material, that is 
wiiy I am reading only that much. 

I think the last question I read from the deposition was 
this, at page 5: 

(Continuing reading of deposition:) 

“Q. Well, at that time American Security & Trust Com¬ 
pany was the rental agent, w^as it not? A. That is right. 

“Q. And part of its duties was obtaining leases from 
tenants, wasn’t it? A. Mr. Gore had obtained leases 
from all of his tenants. 

“Q. Well, this lease is not Mr. Gore’s lease. This is 
American Security & Trust Company. A. Well, they 
still made up the leases just the same. 

162 “Q. Who? A. Mr. Gore. WTien we first went 
there, he made up leases. 

“Q. But at this time, that is, March 15,1949, Mr. Grimes, 
for American Security & Trust Company, the rental agent, 
wras making up these leases, was he not? A. He made up 
some. Some were made right there at the house. 

“Q. Can you tell me, from examining Plaintiff’s Ex- 
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hibit No. 1 for Identification, where that one was made up? 
A. No, sir, I could not. 

“Q. Can you tell me from examining that where you ob¬ 
tained—where that form came from? A. The form came 
from the American Security & Trust Company.” 

• ••••*•••• 

163 “Q. Did you handle the leasing of that apart¬ 

ment to Miss Whitman? A. Yes, sir. 

“Q. And this the lease you had her execute? A. That 
is right, sir. 

“Q. And this is the lease that Mr. Grimes, for the 
defendant American Security & Trust Company executed? 
A. If he made it up, then he was the one that executed 
it or had that made. That I don’t remember. 

“Q. Well, you have already said that is his signature, 
haven’t you? A. Yes, that is right. The policy that is 
followed is that I take them out and get them executed 
or maybe he will have them mailed out direct to them. 

“Q. After that lease was executed, to whom did Miss 
Whitman pay her rent? A. The American Security & 
Trust Company.” 

165 “Q. Did she ever pay any part of it to you? A. 

I do not remember, sir. It is possible that she may¬ 
be paid the first month, but I couldn’t say definitely. You 
see, she moved from another apartment. 

“Q. Did you know Miss Whitman well at the time of 
her death? A. Well, as well as I knew any of them, yes. 

“Q. Had you gotten well acquainted with her because 
she paid the rent to you personally? A. No. 

“Q. When she wished to have repairs made to her 
apartment, who made the arrangements for making the 
repairs to her apartment? A. I did, either Mrs. Hickey 
or myself. 

“Q. Mrs. Hickey being your wife? A. That is right. 
She maybe came to my apartment. 
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“Q. She was your assistant as manager? A. No, there 
was no assistant. 

“Q. Unofficially? A. Yes. 

“Q. She did assist you in your work? A. If someone 
came to the apartment and asked something why then 
she related it to me. 

“Q. Now, in July, 1952, by whom were you paid for 
your services? A. By the American Security & Trust 
Company. 

• •••••#•*• 

166 “Q. The capacity in which you were employed 
was that of apartment house manager? A. That is 

right, sir. 

“Q. In that capacity what were your duties? A. To 
manage the building. 

“Q. You were the general manager of the building? 
A. That is right. 

“Q. Now, you know Harry Clifford Porter? A. Yes, 
sir. 

“Q. Was he paid for the work that he did in Miss Whit¬ 
man’s apartment in July, 1952? A. Yes, sir. 

“Q. W 7 ho paid him? A. I paid him. 

“Q. By what means did you pay him, in cash or by 
check? A. Cash and then take a receipt from him. 

“Q. That was all paid in cash? A. That is right. 
“Q. And you received his receipt? A. yes. 

167 “Q. To whom did you deliver the receipt after 
you received it? A. Any time that would be turned 

into the American Security & Trust Company. 

“Q. By whom were you reimbursed for the money you 
paid to him? A. The American Security & Trust Com¬ 
pany. 

“Q. Now, it was Harry Clifford Porter, vras it not, who 
murdered Miss Whitman? A. Porter is supposed to have 
confessed to it, yes, sir.” 
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“Q. 'When did you first meet Harry Clifford Porter? 
A. Some two or three weeks previous to the murder. 

168 “Q. Who introduced him to you? A. I saw him 
cleaning brushes out at the shop, out at the Air 

Force Shop. 

“Q. Did anybody introduce him to you? A. No, sir. 
“Q. Whs anyone else present when you met him? A. I 
don’t remember, sir. 

“Q. Whs he indoors or out of doors when you saw him 
cleaning brushes? A. He was outside the building. 

“Q. Had you ever seen him prior to that time? A. No, 
sir. 

“Q. Did you have a conversation with him at that time? 
A. I don’t know whether it was the first time I saw him 
or maybe the second time that I saw him, and then I 
asked him—I talked with him. 

“Q. How long a time elapsed between the first and the 
second time you saw him? A. I don’t know. 

“Q. Well, in days. A. Well, maybe a day or two. I 
don’t remember. 

“Q. You don’t recall having a conversation with him the 
first time you met him? A. No. I can’t say that I did. 
Wavbe I just spoke or maybe I asked him about painting. 

“Q. The first time? A. I can’t say definitely, 

169 sir. 

“Q. What did you talk to him about the second 
time in two or three days? A. Whenever I talked to him, 
I asked him if he wanted to make some extra money paint¬ 
ing. 

“Q. At the time you asked him that, what did you 
know’ about him? A. Just that he w’orked, he was in the 
service and he w”as working over there at the Air Force. 
“Q. Did you know’ w’here he was from? A. No, sir. 
“Q. Did you know w’ho his parents were? A. No, sir. 
“Q. Did you know’ where he was employed before he 
came in the service? A. No, sir, I did not. 

“Q. Did you know how long he had been in the serv¬ 
ice? A. No. 





52 


“Q. Did you know anyone for whom he had worked? 
A. No. 

“Q. Did you know anything about his work? A. No. 
“Q. Did you know anything about his habits? A. No, 
sir. 

“Q. Did you know anything about his past record in 
any connection? A. No. sir, not at that time. 

170 “Q. What was the conversation you had on the 
second occasion that you saw him in relation to his 

painting and making some extra money?” 

Mr. Hilland: Then, that is to be omitted, and then I 
state again: 

“Q. Well, on the first or second occasion, what was 
the conversation you had with him? A. I asked him about 
painting, if he wanted to make some extra money, and 
then he came over to the house. 

“Q. How long after that? A. That was, oh, I would 

say tvro or three days, maybe. I don’t remember just— 

I wouldn’t say exactly the time. I know it was sometime— 
I wdll take that back on the two or three days, because it 
was some time and he came over to the house. 

“Q. Can you fix the date of your first conversation with 
him? A. Had I fixed the date? 

“Q. No, can you? A. I wouldn’t want to say; no, sir. 
“Q. Was it in June or July of 1952? A. I believe it was 
in June, as I remember; it was two or three vreeks. This 
is just more or less trying to remember the time. I know 
he told me that he would be over there, come over, 

171 and I told him to phone and let me know so that 

I would be at home. 

“Q. Do you know how long he had been stationed down 
there at the airport? A. No, I do not, sir. 

“Q. Can you fix the time that you saw him in relation 
to July 8, 1952, that is, when you saw him the first time? 
A. Well, as I just told you, sir, it is probably, I believe, 
two or three weeks. 

“Q. Did he say anything about whether someone else 
was going to be with him? 
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“Mr. Laskey: When was this conversation, Mr. Hilland? 
“By Mr. Hilland: 

“Q. The conversation you had with him about painting. 
A. In the beginning? 

“Q. Yes. A. No. 

“Q. What? A. No. I don’t remember. 

“Q. Well, now when did you first see him at 1631 Euclid 
Street? A. It was Thursday evening, I believe. 

“Q. What date was that? A. I haven’t any record as 
to dates. 

“Q. Wasn’t it Wednesday, July 8? 

“Mr. Laskey: You are speaking of 1952? 

“Mr. Hilland: Yes. 

172 “Mr. Laskey: Excuse me, Mr. Hilland. I would 
like to correct you on the calendar. According to 
my calendar, July 8 was a Tuesday. 

“By Mr. Hilland: 

“Q. Wasn’t is Tuesday, July 8? A. It was either Wed¬ 
nesday or Thursday that he came over. I think it was—I 
-wouldn’t say which. 

“Q. Now you testified at the coroner’s hearing on July 
15, 1952, did you not? A. Yes. 

“Q. The facts were fresh in your mind at that time, 
were they not? A. Yes. 

“Q. Fresher than they are now? A. Yes. 

“Q. Didn’t you say— 

“Mr. Laskey: What page are you referring to? 

“Mr. Hilland: Page 21. 

“By Mr. Hilland: 

“Q. Didn’t you say that he told you that he would 
be out around the 8th, meaning the 8th of July, 1952, 
and didn’t you further testify that he came out that eve¬ 
ning and you showed him the apartment? A. On the 8th? 

“Q. Yes, and showed him apartment 107. A. I don’t 
think—I don’t remember now. It was fresh, of 
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173 course, in mv mind at the time. But I was under 
the impression it was on a Wednesday or Thursday 

evening. ’ ’ 

Mr. Laskey: And the next is out. 

Mr. Hilland: All right. 

“By Mr. Hilland: 

“Q. Was this question asked and did you make this an¬ 
swer :” 

Mr. Hilland : This is referring now to the questions 
asked at the coroner’s inquest, I think we can stipulate. 

Mr. Laskey: I so stipulate. 

“By Mr. Hilland: 

“Q. Was this question asked and did you make this 
answer: 

‘Q. You asked him if he would like to make some money? 
‘A. I asked him if he did any outside painting and he 
said he did, and he said he would like to come over and 
paint, and then he said he would come over some evening 
and arrange or make an arrangement on the price. And 
so I suggested that he call me first to make sure that I 
would be in, and then I don’t remember whether he called 
or whether I saw him later. But he said he would be out 
around the 8th, I believe. And he came out that evening 
and I showed him the apartment No. 107, I remember, 
and the folks were away in that apartment and I showed 
him that apartment, and we agreed on a price and things 
like that. And he said to wait, that there would be a 
colored fellow to come in with him and he left. I 

174 think he had gone just a few minutes when the 
colored fellow came in and I showed him the apart¬ 
ment. ’ 

1 “Were you asked that question and did you make that 
answer? A. Yes, sir. 

“Q. When did you next see Harry Clifford Porter at 
1631 Euclid Street? A. Friday evening. 
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“Q. Friday evening? A. Yes, sir. 

“Q. Did he go to work that night? A. Yes, sir. 

“Q. At what time? A. Well, I presume somewhere be¬ 
tween 6:00 and 7:00 o ’clock, around that time. 

“Q. In what apartment? A. In 201. 

“Q. Who occupied that? A. Miss Whitman. 

“Q. The decedent in this case? A. That is right. 

“Q. Did you go to that apartment with Harry Clifford 
Porter? A. I did. 

“Q. Was Miss Whitman in the apartment? A. Miss 
Whitman, Porter and myself all went up to the 

175 apartment together. 

“Q. Did you see him begin any painting work 
that night? A. That is right, sir. 

“Q. And where did he begin it? A. In the kitchen. 

“Q. Did you remain there while he was working? A. 
The whole evening? 

“Q. Yes. A. No, sir. 

“Q. How long were you there? A. I don’t remember. 
I can’t say exactly how long I w^as there. 

“Q. Did you go back there that evening? A. I don’t 
remember. 

“Q. I ask you, do you have any recollection of going 
back there that evening? A. I don’t remember, sir.” 

Mr. Hilland: The next is out. Now, the top of page 
19: 

“By Mr. Hilland: 

“Q. Do you know what time Harry Clifford Porter 
stopped working that night? A. No, sir. 

“Q. Did you see him leave the building? A. I don’t 
remember. No, I don’t remember. 

“Q. Did you see the decedent Codie Whitman again 
that evening? A. No, I didn’t. 

176 “Q. When did you next see Harry Clifford 
Porter? A. Saturday morning. 

“Q. Where? A. At the building. 

“Q. At what part of the building? A. Down in the base¬ 
ment. 
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“Q. Did you see him in any other part of the building 
that morning? A. Well, I went with him to the apartment. 

“Q. At what time? A. To let him in. 

“Q. At what time? A. Around between 8:00, around 
8:00 o’clock, I would say. 

“Q. And how long were you in the apartment when you 
let him in? A. I couldn’t just exactly say, sir. 

“Q. Was it minutes or hours? A. Well, it wouldn’t be 
hours, because I have other work to do in the building in 
the morning. 

“Q. Was it five minutes? A. I don’t remember just 
exactly how long it was. 

“Q. Was it a few minutes? A. I told you, sir, that I 
did not remember how long. 

“Q. Were you there long enough to do anything other 
than let him in? A. Yes. I was in and looked 

177 at the painting that he had been doing in the kitchen. 

“Q. What else did you do? A. And remarked 
about a place I remember that we had to plaster there. We 
had to spot it up and plaster it and I told him about the 
bathroom. I talked to him about that. 

“Q. Did you see Miss Codie Whitman in the apartment 
when you went in? A. No, sir. 

“Q. Did you see her that morning? A. No, sir. 

“Q. You testified a little while ago that you saw her the 
night before, Friday evening. A. That is right, sir. 

“Q. When was the first time after Friday evening that 
you saw her? A. Sometime Friday afternoon, around— 
I mean, Saturday afternoon, around 3:00 or 3:30. 

“Q. Where did you see her? A. Downstairs, around by 
the corner of the telephone, and she said at that time that 
she was going out of the building and was going to be 
gone until Monday. 

“Q. Did you see where she went at that time? A. No, 
sir. 

“Q. Did you see her leave the building? A. No. 

178 ‘She walked on back toward the lobby and I went on 
around to the back. 
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“Q. Was she still in the building when you saw her? 
A. Yes. 

“Q. Where was the next time you saw her? A. That 
was the last time I seen her. 

“Q. That was the last time you saw her? A. Yes. 

“Q. And the only time you had seen her between the 
preceding Friday night and that time? A. That is right, 
sir. 

“Q. Who was with you when you saw her in the after¬ 
noon? A. No one was with me, sir. 

“Q. Were you present at the time Saturday afternoon 
when Mrs. Hickey saw her? A. No, I don’t think—no. 
She came up to the apartment. 

“Q. Who came up to the apartment? A. Miss Whit¬ 
man. I believe she came up and talked to Mrs. Hickey. 

“Q. You weren’t there? A. No. I didn’t see her. She 
probably was up in the apartment. I did not see her. 

“Q. What you just said is based on what Mrs. Hickey 
may have told you? A. Yes. 

179 “Q. Now you took Harry Clifford Porter and ad¬ 

mitted him to the apartment again Saturday morn¬ 
ing? A. That is right, sir. 

“Q. When did you next see him? A. Sunday morning. 
Well, I maybe saw him during the day on Saturday; I 
don’t remember. 

“Q. Where did you see him, if you saw him? A. Maybe 
it was downstairs. I don’t remember about going to the 
apartment during the day. 

‘ ‘ Q. Did you see him leave the building any time during 
Saturday? A. No, sir. 

“Q. Do you know what time he quit working on Satur¬ 
day? A. No, sir. 

Q. Was anyone working with him in the apartment on 
Saturday, in Miss Whitman’s apartment? A. Not that I 
know of, sir. 

“Q. You didn’t pay any other person for working in 
that apartment on that day, did you? A. No, sir. 
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“Q. Did yon send anyone to see Harry Clifford Porter 
during Saturday? A. No, sir. 

“Q. Did anyone else representing any of the defendants 
send anyone to see him during the day on Satur- 

180 day? A. Not that I know of, sir. 

“Q. So that the last time on Saturday you ac¬ 
tually recall having seen him was around 8:00 o’clock in 
the morning when you admitted him to the apartment? A. 
That I do remember definitely. 

“Q. Miss Whitman was not in the apartment at that 
time? A. In the morning, no, sir. 

“Q. Do you know where she was at that time? A. She 
told me Friday evening that she had to work Saturday 
morning, so I presume when she didn’t answer, that— 
“Q. Well then, after Saturday morning about 8:00 
o’clock, when was the next time you saw Harry Clifford 
Porter? A. I saw him Sunday morning. Mrs. Hickey 
and I were getting ready to go to church. 

“Q. Where did you see him? A. That was in the base¬ 
ment. 

“Q. Did you see him else'where? A. Not until after 
about 12:30, 1:00 o ’clock, something like that. ’ ’ 

• ••#*#••#• 

181 “Q. Where did you see him then? A. Maybe it 
was downstairs. I don’t remember. Anyhow, I told 

him at the time in the morning that he would have to wait 
until after we came back from church and we would be in 
around 12:30, something like that. 

“Q. And wait for what? A. Wait to go in to paint. 
“Q. Well, now, he had a key to the apartment, did he 
not? A. He did not, sir. 

“Q. Do you deny that you turned the key— 

“Mr. Laskey: Just a minute. I object to the form of 
the question. The last question, when you said the apart¬ 
ment, I assume you meant apartment 201; is that correct? 

“Mr. Hilland: I mean Miss Whitman’s apartment. Was 
that her apartment? 

“The Witness: 201 was her apartment. 
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“By Mr. Hilland: 

“Q. Didn’t you give Harry Clifford Porter a key to that 
apartment? A. I did not, sir. 

“Mr. Laskey: Again, you mean by that apartment, No. 
201 ? 

“Mr. Hilland: Yes, I mean Miss Codie Whitman’s apart¬ 
ment. 

182 “The Witness: No, sir. 

“By Mr. Hilland: 

“Q. The one she occupied at that time. Do you know 
who gave him a key to the apartment? A. No one gave 
him. ’ ’ 

Mr. Laskey: Begin the line right after my objection. 
“By Mr. Hilland: 

“Q. Do you know that he did have a key to the apart¬ 
ment? A. No, sir. 

“Q. Did you let him in the apartment at any time on 
Sunday? A. I did, sir. 

“Q. At what time? A. Around 1:00 o’clock, or after I 
came home from church. I don’t know just exactly what 
time it was. 

“Q. How long -were you in the apartment on that oc¬ 
casion? A. Well, I don’t know how long I stayed in the 
first time. I know during the afternoon I was in there two 
or three or four times during the day. 

“Q. Sunday afternoon? A. That is right. 

“Q. In what parts of the apartment were you on Sun¬ 
day afternoon? A. The living room. 

“Q. Were you in the bedroom? A. No, sir. 

183 “Q. Were you in the bathroom? A. No, sir. 
“Q. Were you in the kitchen? A. I don’t remem¬ 
ber being in the kitchen. 

“Q. WTiere was he painting on Sunday afternoon? A. 
In the living room. 
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“Q. What portions of the apartment had he painted up 
to Sunday afternoon? A. He had painted the bath and the 
kitchen and was painting the living room. 

“Q. When did he paint the kitchen? A. Friday he 
painted the kitchen, Friday night, and maybe some on 
Saturday. 

“Q. When did he paint the bathroom? A. Saturday. 
“Q. When did he begin on the living room? A. He did 
the ceiling, I believe, on Saturday and did the sides on 
Sunday. 

“Q. Did you see Miss Whitman in her apartment on 
Sunday? A. No, sir. 

“Q. Did you make any inquiry about her whereabouts? 
A. No, sir. 

“Q. Did you see Harry Clifford Porter go out for 
lunch on Saturday? A. I don’t remember seing him go 
out for lunch. 

“Q. Did he bring any lunch with him? A. I don’t 

184 remember that, sir. 

“Q. Did he have any lunch with him when you 
saw him on Sunday? A. No, sir. 

“Q. Do you know how he got back in the apartment after 
lunch or Saturday? A. No, sir.” 

“Q. Did you see him go out at any time for food on 
Sunday afternoon? A. No, sir, I did not. 

“Q. "Where did he mix his paints? A. In the base¬ 
ment, sir. 

185 “Q. Did you see him go down there and mix paint 
from time to time? A. No, sir. The kitchen and 

bath were just the regular paints. 

“Q. The paint was kept in a locker in the basement, 
wasn’t it? A. The paint is kept—we have a paint shop 
there. 

“Q. How did he get back in the apartment after he had 
been in the paint shop? A. The apartment was open, as 
far as I know, sir. 
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“Q. Had you left it open? A. No, sir. 

“Q. How do you know it was open, then? A. Well, I 
said as far as I know, sir. 

“Q. You didn’t leave it open, though? A. As I ex¬ 
plained to you sir, your kitchen and your bath were reg¬ 
ular paints. There was no reason for him to have to go 
to the basement to mix up paints. 

“Q. Do you know what time he quit working on Sunday 
afternoon? When I say he, I mean Harry Clifford Porter. 
A. I would say around 5:00 or 6:00 o’clock. 

Q. Did you see him leave the building? A. It might be 
7:00. Yes, sir. 

“Q. Did he work on Sunday night in the building? A. 
No, sir. 

“Q. Did he work on Monday morning? A. No, 
186 sir. 

“Q. When did you next see him after Sunday 
morning? A. Monday night. 

“Q. Where? A. At the lobby. 

“Q. What transpired there? A. What transpired there? 

“Q. Yes. A. I explained to him that Miss Whitman 
had been murdered and the detectives or authorities 
wanted to talk to him in the office. 

“Q. And what was he doing in the lobby at that time? 
A. He came over apparently, as far as I know—he came 
over to work. 

“Q. When did you pay Harry Clifford Porter for his 
work? A. I believe I gave him some money on Sunday. 
I am not certain. 

“Q. Did you pay him by the hour or by the job? A. 
By the job. 

“Q. You got a written receipt from him? A. I am 
pretty sure that I did, sir, yes. 

“Q. Who has that receipt now? A. Well, I would imag¬ 
ine that it would be at the American Security and Trust 
Company. 
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“Q. To who did you deliver it at the American Secur¬ 
ity and Trust Company? A. I usually take them 

187 in to Mr. Vermillyea.” 

• •*••#*••• 

188 “Q. How is his name spelled? A. V-e-r-m-i-1— 
vou have got me there. He is French. 

“Q. What is his capacity in the American Security and 
Trust Company? A. He is one of the clerks there. 

“Q. In the real estate department? A. Yes. 

“Q. Do you remember when you delivered that receipt 
to him? A. No, I can’t say. 

“Q. Was there one or more receipts? A. I don’t re¬ 
member that. I don’t remember, sir; I wouldn’t say. 

“Q. Did Harry Clifford Porter ever bring anyone 

189 to work with him as a painter, as you testified? A. 
On Sunday he had another boy down there in the 

apartment, Sunday afternoon. 

“Q. What -was his name? A. Arturos, I believe. I 
am not just certain. 

“Q. How is that spelled? A. I vrouldn’t say. 

“Q. Do you know* his full name? A. No, I don’t re¬ 
member. 

“Q. Do you know his first name? A. I don’t remem¬ 
ber, no, sir. 

“Q. Do you know where he lived? A. He was in the 
Navy Department, in the Navy, I believe. 

“Q. As a civilian or enlisted man? A. An enlisted 
man. 

“Q. What? A. As an enlisted man. 

“Q. Do you know where he was stationed? A. No. 
“Q. Do you know what his address was? A. No, sir. 
“Q. Do you know what his telephone number was? A. 
No. 

“Q. Do you know what his assignment was? A. No, 
I couldn’t say. 

“Q. You don’t know what his station was? A. No, 

190 I don’t remember. 




63 


“Q. Do yon know what kind of work he was doing 
in the Navy? A. No, I don’t remember that. 

“Q. Do you know where he came from before he got in 
the Navy? A. No, sir. 

“Q. Do you you know any thing about him? A. No, 
that he was just simply a friend of this fellow Porter’s. 

“Q. Was he a white or colored man? A. A white per¬ 
son.” 

(Mr. Laskey conferred with Mr. Hilland.) 

(Continuing reading the deposition:) 

“By Mr. Hilland.: 

“Q. Didn’t Harry Clifford Porter have a man with him 
named Charles Edgar Prince? Did he bring a man with 
him named Charles Edgar Prince? A. Prince came in 
after Porter left. 

“Q. Didn’t Prince come in with him on July 8th, before 
he started doing the work the night that you agreed upon 
the price? A. Prince came in a few minutes later. 

“Q. That night? A. Yes, sir. Porter had left. 

“Q. Did you know Prince prior to that time? 
191 A. No, only that he worked over at the Air Force 
as a civilian. 

“Q. When you say Air Force, what location for the 
Air Force? A. It is the 1025th Division, I believe. 

“Q. Where is that located? A. It is over by T-7 where 
I work. 

“Q. Wliere is T-7? A. Out near the airport. 

“Q. On the road between here and the airport? A. That 
is right, sir. 

“Q. Do you know what Prince’s home address was? 
A. He lived over in Southeast, but what the street address 
is I don’t remember. 

“Q. When did you learn his place of residence? A. That 
night, when he came in to see me. 

“Q. Did you learn at that time how long he had worked 
for the Navy? A. No, he didn’t work for the Navy, sir. 
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“Q. Didn’t you say he was there as a civilian—in the 
Air Force, I mean? A. Yes, sir. 

“Q. Do you know how long he had worked in the Air 
Force as a civilian? A. He maybe told me, sir, but I don’t 
remember at the present time. 

192 “Q. Do you get any references on him? A. No, 
sir. 

“Q. Did you get any references on Harry Clifford 
Porter before you employed him? A. No, sir. 

“Q. Did Prince work in the same apartment that Harry 
Clifford Porter worked in? A. No, sir. 

“Q. Was Prince a white or a colored man? A. A 
colored man. 

“Q. You said a little while ago that Prince came there 
after Harry Porter left; is that right? A. No. When they 
came in to check about the work, the first night that they 
came in. 

“Q. They began to work the same night, didn’t they? 
A. That is right, sir. 

“Q. Did Prince continue to work there after Porter had 
quit working? A. Friday evening? 

“Q. No, at any time. A. Yes, sir. 

“Q. You say he quit at the same time Porter did? A. 
That night, or do you mean for good? 

“Q. Let me ask you this—afternoon? A. Prince went 
on working just the same. 

193 “Q. For how long? A. I don’t remember just 
how long, sir. 

“Q. Was it a matter of days or weeks or months? A. 
Well, I would say it would be a matter of days, maybe 
weeks. 

“Q. What supervision over Harry Clifford Porter did 
you exercise after he went to w’ork for you painting that 
apartment occupied by Miss Whitman? A. What super¬ 
vision was—what is that again, sir? 

“Mr. Hilland: Read the question to him, will you, Mr. 
Reporter? 


65 


“(Question read.) 

“The Witness: The only thing, I explained to Porter 
that I would have no drinking at any time or any visiting 
in apartments. I told them both that. Of course, with 
Prince I knew there wouldn’t be because he was a colored 
fellow.” 

*••*•*•**• 

“Q. Your answer w r as that you told them or gave them 
the instructions you have just related? A. That is right, 
sir. 

“Q. Now, after you gave them those instructions, 
194 what supervision did you exercise over Porter to 
see that he carried out your instructions? A. Well, 
I was around in the building all Friday evening. I was 
around in the building on Saturday. ” 

“The Witness: I said that I was in the building on 
Friday evening and on Saturday.” 

Mr. Hilland: Now skipping over to page 37, the ninth 
line: 


“By Mr. Hilland: 

“Q. Mr. Hickey, is there anything you wish to say in 
answer to anything that I have put to you that you haven’t 
had a chance to say? A. No. 

“Q. After you gave Harry Porter the instruction and 
Mr. Prince the instructions you said you gave him, and 
after you let Harry Clifford Porter in the apartment on 
the occasions that you testified you let him in, did you ever 
go back into the apartment to see that he was carrying 
out your instructions? A. On Friday or Saturday, no. 

“Q. Did you send any one into the apartment to see 
that he was carrying out your instructions? A. 
195 No, sir. 

“Mr. Hilland: That is all.” 





Mr. Laskey: Then, my questions. Is it all right for Mr. 
Kindness to read the answers? 

Mr. Hilland: Yes, indeed. 

(Questions read by Mr. Lackey:) 

“Examination by Mr Laskey 

“Q. Mr. Hickey, you have referred to an occasion when 
you saw Porter at the Air Force base, the base of the 
1025th Squadron. Where is that base with regard to the 
place where you are employed? A. It is, I would say, 
south of T-7. Anyhow, I park over in a parking lot on 
the Air Force space. Coming into T-7, I cross the ball 
diamond and that is where I first contacted Porter. 

“Q. Now the ball diamond is part of the Air Force 
base; is that correct? A. Yes, sir. 

“Q. And T—is it T as in Thomas? A. Right. 

“Q. T-7? A. They are temporary buildings all through¬ 
out Washington and vicinity. 

“Q. And the building you have designated as T-7 is 
the building where you are employed? A. That is right, 
sir. 

196 “Q. Prior to the occasions on which you had the 

conversations with Porter, had you seen him before? 
A. Yes, sir. He had been around the building there, around 
the Air Force building. 

“Q. How was he dressed on those occasions? A. Well, 
they usually have those khaki uniforms that they wear. 

“Q. When you say they, who do you mean? A. I mean 
all the boys that work over there in the Air Force. 

“Q. You mean enlisted personnel? A. That is right, 
sir. 

“Q. Was he dressed as an enlisted man? A. I believe 
he was. I am not certain, sir. 

“Q. On the occasion you had the conversation with him 
with regard to painting, how was he dressed on that or 
those occasions? A. He had on his fatigues and he was 
at the comer of the paint shop, I believe. He was cleaning 
his brushes out there. 
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“Q. Was there anything unusual about his appearance? 
A. No, sir. 

“Q. You held a conversation with him? A. That is 
right, sir. 

“Q. Did he speak rationally or irrationally? A. Ra¬ 
tionally. 

197 “Q. What did he look like? A. Well, he is a 
rather tall, slender fellow, thin, normal appearance, 

I would say. 

“Q. Give us to the best of your recollection the conver¬ 
sation that you had with him with regard to painting at 
the apartment. A. I asked him if he wanted to make any 
extra money painting outside, and he said that he would 
like to. And I told him what the proposition was, that I 
managed apartment buildings and I had some apartments 
to paint. And he said that he would be over there to see 
about it. I asked him when he would come. He just wasn’t 
certain at the time. I suggested that he call me so that I 
would be at home, which he did, I believe, to tell me, or 
maybe I saw him and he said he would be over the next 
night. I don’t remember which that was. 

“Q. Then a time came when he did come over? A. Yes, 
sir. 

“Q. Nor irrespective of dates, what is your best recol¬ 
lection as to the day of the week that he came over? A. 
Well, I was under the impression, sir, that it was on Wed¬ 
nesday evening. The attorney here just repeated that it 
was the 8th. 

“Q. I am just asking for your best recollection as to 
the day of the week, irrespective of what date of the month 
that might have been. A. Well, I thought it was 

198 Wednesday evening. 

1 * Q. And whatever the day or the date might have 
been, there was an occasion when he came there to dis¬ 
cuss painting the apartments? A. Yes, sir. 

“Q. WTiat was said on that occasion? A. Well, I took 
him up and showed him the apartment. 
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“Q. What apartment do yon mean? A. 107. The folks 
were away at the time, and I took him through. It is a 
two-bedroom, living room, kitchen and bath apartment. And 
I asked him what he charged for doing it, and he said, well, 
he said, there would be another fellow that would come 
over with him to paint. 

“Q. What did he say about that other fellow? A. He 
said that he was a civilian, a colored man, and he said he 
was a painter also. He said that he would help him in 
painting. 

“Q. Did you agree on any price with Porter? A. He 
wanted to wait until this colored fellow came. 

“Q. All right, now, how long did that conversation last? 
A. I guess maybe 20 minutes, 25 minutes, something like 
that. 

“Q. And following that, after he left— A. I asked him 
about his work, and he said that he had been painting 
there. 

199 “Q. Painting where? A. At the Air Force. And 

he had left, oh, not more than five or ten minutes, 
because I know we went to the front of the building to 
see if we could see him when the colored fellow come in. 
And I took the colored fellow up to the apartment and 
showed him the apartment and I told him that Porter 
had just been there a short while before, and then I ex¬ 
plained to him what we had been paying to have apart¬ 
ments done. 

“Q. This is to the colored fellow? A. Yes, sir. 

“Q. You agreed on a price with him? A. That is right, 
sir. 

“Q. On what basis? A. That they would do it so much 
a room. 

“When did vou next see either of them? A. Friday 
evening. 

“Q. That was the Friday before the tragedy? A. Yes, 


sir. 


“Q. What time did they get there? A. It was shortly 
after 5:00 o’clock, I would say maybe between 5:30 and 
6 : 00 . 

“Q. Did they come together or separately? A. They 
were together. 

“Q. Prior to that time had you had any conversations 
with Miss Whitman regarding painting her apart- 

200 ment at any time? A. Yes, sir. 

“Q. What were those conversations? A. I don’t 
remember just how much sooner it was, but she was going 
to have company. She didn’t want us to go in and paint 
at that time, and then she said at any time later on she 
would be glad to have it done, and that night she was in 
the lobby— 

“Q. Wait a minute. The question which you have just 
directed yourself to was directed to conversations, before 
any of this work began, that you had with Miss Whit¬ 
man with regard to having her apartment painted. A. 
Well, previously, sir—I can’t exactly say the time, she 
had asked me if we could go in and do her apartment, and 
to the best of my recollection she said that she was going 
to have company at a certain time, and then any time after 
ihat, why, then she would be glad to have it done. 

“Q. Now directing your attention again to the Friday 
evening about which you have been speaking, at some time 
around 5 :30 in the evening, when these two men had come, 
Porter and Prince, did you see Miss Whitman on that 
evening? A. Yes, sir. 

“Q. Where did you see her and who was present? A. 
In the lobby, and maybe Porter was with me, I think at 
the time. 

201 “Q. What conversation did you have with her 
then? A. I asked her if she wanted to have her 

apartment done, and she said she would be glad to. And I 
asked her how long it would take to clean her kitchen or 
get her things out of the kitchen, and she said, well, it 
wouldn’t take her very long. 
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“Q. And what did you do then? A. Then went and got 
the enamel and I took Porter up, and I am not sure whether 
maybe the last of the things in the kitchen he helped her 
take over to the room or not. I don’t remember that. 

“Q. Did she go up to the apartment, that is, apartment 
201, with you from the lobby and Porter? A. Yes, sir. I 
showed him the kitchen first. 

“Q. Did you have any conversation with her or in her 
presence concerning the availability of her apartment for 
the painters to work in on the following day, that is, on 
Saturday? A. She said to me during the evening there— 
I believe it was right in her apartment—that she was going 
to be working on Saturday morning and we could go in 
and do the living room. I don’t remember whether it was 
Fridav evening or Saturday afternoon when I talked to 
Miss Whitman. She said that she was going to be out of 
town, but Monday evening she would like to have free to put 
her things back and then let us come in on Tuesday. 

202 “Q. Now, following that Friday evening, when 
did you next see Porter? A. Saturday morning. 

“Q. Where did you see him? A. In the basement. 

“Q. Did you on Saturday morning go with him to Miss 
Whitman’s apartment? A. I did, sir. 

“Q. Tell us what happened at that time. A. I took him 
to 201, rapped on the door and no one answered. I un¬ 
locked the door and then called her, and no one answered. 
And he went on in then and started in painting. 

“Q. To your knowledge, how many sets of keys are 
there to apartment 201 or were there on July 12, 1952? 
A. Two sets, as far as I know, sir. 

“Q. And in whose possession were those two sets? A. 
She had one and I had the other set on a board, 
i “Q. WTiere was the board? A. In my apartment. 

“Q. That is the board where you keep the keys to all 
the apartments in the building? A. Yes, sir. 

“Q. With regard to the locks on these doors, and par¬ 
ticularly with regard to the lock on 201, was there 

203 one lock or two locks? A. Two locks. 
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“Q. You refer to them in what fashion? A. An upper 
and lower lock. 

“Q. Do they work independently of each other? A. 
Yes, sir. 

“Q. And the set of keys which you had contained a key 
to both the upper and the lower lock? A. That is right, 
sir. 

“Q. Did you on any occasion give Porter any keys to 
apartment 201? A. No, sir. 

“Q. Now at any time after Porter started working, did 
Miss Whitman make any complaint to you about his work 
or his conduct? A. No, sir. 

“Q. During the time when he was working, did you 
have occasion to observe him, his manner, his demeanor 
and his appearance? A. Yes, sir; I saw him from time to 
time. 

“Q. Did you notice anything unusual about him? A. 
No, sir. 

“Q. Did you ever notice any indications of his consum¬ 
ing or having consumed alcoholic beverages of any kind? 
A. No, sir. 

“Q. You smelled nothing on his breath? A. No, 
sir. 

204 “Q. Did you observe anything about his actions to 

indicate anything unusual at all? A. No, sir, there 
was not. 

“Q. What about his manner? Was he courteous and 
polite or rough? A. He was courtous and very quiet. 
When he and the colored man were together there, there 
was no boisterous conversation or anything like that. 

“Q. Did he appear to be an efficient painter? A. Yes, 
sir. 

“Q. The quality of his work was satisfactory? A. That 
is right, sir. 

“Q. I think you testified that you saw Miss Whitman 
on Saturday afternoon and that was in the lobby of the 
apartment; is that correct? A. Yes, sir. 
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“Q. Did you have a conversation with her at that time? 
A. Yes, sir. 

“Q. This may be repetitious, but would you give us 
again or would you give us at this time all of the conver¬ 
sation that you can recollect having with her that Saturday 
afternoon? A. She said that she was going to be out of 
town until Monday. Now whether it might have been that 
is when she mentioned to me, sir, that she would like to 
have Monday night to put her things back into place 

205 in the kitchen and then let him come in on Tuesday 
and paint the bedroom—I don’t remember at the 

time whether that was Friday evening or whether it was 
Saturday afternoon. 

“Q. And after that, you did not see her again? A. No, 
sir. 

“Q. With regard to the rental form which you have iden¬ 
tified, did vou have anv of those blank forms available at 
the apartment? A. Yes, sir, there are blank forms avail¬ 
able. 

“Q. Would you tell us in general what the practice is 
if tenants come there and examine an apartment and in¬ 
quire about rentals, what is the practice with regard to 
completing lease arrangements? A. Well, they make ap¬ 
plication and make a deposit, and part of the time the 
forms were made up out there. 

“Q. Out there, you mean— A. Out at the apartment 
house. Since then, they make them up at the office. 

“Q. With regard to Plaintiff’s Exhibit No. 1 for iden¬ 
tification, which was shown to you, do you know where 
that was made up? A. No, I do not. I don’t remember, 
sir. 

“Q. What does Colonel Gore or Colonel Gore’s son do 
in connection with the management and supervision of 
that apartment? A. They have nothing to do with 

206 the supervision of it at all. 

“Q. Who do you get your instructions from? A. 
Well, I get my instructions from Mr. Gore. 
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“Q. Who authorizes redecoration and so forth, refur¬ 
bishing of the various apartments? A. X do. 

“Q. And who gave you the authority to do that? A. 
Colonel Gore has always given me the authority. I mean, 
if an apartment needs to be redecorated, why, I go on and 
do it, have it done. 

“Q. And when it is necessary to employ painters or 
other workmen for repairs, plumbing or anything of that 
nature, who does that? A. I do. 

“Q. And who gave you the authority to do that? A. 
Colonel Gore. 

**•••••#•• 

207 “Further Examination by Mr. Laskey 

“Q. The lower lock key to apartment 404 was the only 
apartment key that you gave Porter? A. That is right, 
sir. 

“Q. Are you familiar with the keys to those two apart¬ 
ments, 404 and 201? A. They have the little tags on them 
that identify them, sir. 

“Q. Will the keys to 404 operate to work the door to 
201? A. No, sir. 

»•*••••*#• 

208 “Further Examination by Mr. Hilland 

“Q. All right, then, I will ask you these questions, Mr. 
Hickey. Weren’t you asked these questions, beginning on 
page 23:” 

May I say to the jury that when I say “beginning on page 
23, I refer to the transcript of the coroner’s inquest testi¬ 
mony. 

Mr. Laskey: I so agree. 

209 (Continuing reading the deposition:) 

“Q. Weren’t you asked these questions, beginning on 
page 23: 

‘Q. What time in the morning was it that you talked to 
Miss Whitman when she said she was going to work that 
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day? A. On Saturday. I didn’t pay any special attention 
to it, sir.’ 

“Were you asked that question and did you make that 
answer? A. I don’t remember talking to her Saturday 
morning. 

“Q. Do you deny that you made that answer? A. Well, 
if it is there, I must have made the answer. 

“Q. All right, then, do you admit that you were asked 
that question and made that answer; is that your testi¬ 
mony now? A. I say I just don’t remember now, sir. 

“Q. ‘Q. Do you know what time she was supposed to 
go to work? A. No, I did not.’ 

“Were you asked that question and did you make that 
answer? A. Well, if it is there, sir, I guess that the ques¬ 
tion was put to me. 

“Q. ‘Q. At that time, she left the apartment! 

210 A. Yes; in the morning I saw her dowwnstairs then.’ 

“Were you asked that question and did you make 
that answer? A. That I saw her in the morning on Satur¬ 
day morning? 

“Q. Yes: ‘In the morning I saw her downstairs then.’ 
A. Well, sir, I don’t remember at the present time that I 
did see her. If it is there, I guess I must have seen her. 

“Q. I am not asking you whether you did. I am asking 
whether you were asked that question and "whether you 
made that answer. A. Well, that is the coroner’s inquest, 
is it? 

“Q. Yes. A. Well, then, I must have answered it. 

“Q. Were you asked this question: 

‘Q. I mean, you let this painter, Mr. Porter in the apart¬ 
ment on Saturday morning? A. Oh, well, no one was 
there, sir.’ 

“Did you make that answer to that questions? A. Well, 
evidently I did, if it is there, sir, because no one was in the 
apartment. I let the painter in. 

“Q. ‘Q. She was not there? A. No, sir.’ 

“Did you make that answer to that question? A. If 
that is there, sir, well then— 


75 


211 “Q. ‘Q. You are positive she was not there?’ 
“Did you answer: ‘I rapped on the door, sir, and 

as I always do before we go into any apartment rapped on 
the door and called and no one answered.’ 

“Did you make that answer to that question? A. That 
is the procedure that we followed at all times. 

“Q. ‘Q. Then you opened the apartment and let him in? 
A. Yes.’ 

“Did you make that answer to that question? A. If it 
is there, sir. 

“Q. ‘Q. She w r as not there? A. No, sir.’ 

“Did you make that answer? A. If that is the answer 
there. 

“Q. ‘Q. You saw here again at a quarter until 4:00? 
A. Yes.’ 

A. I noticed her sometime in the afternoon. 

“Q. And that is the answer you made to that question? 
A. Yes. 

“Q. ‘Q. And she told you she would be gone until Mon¬ 
day morning? A. Yes.’ 

“Is that your answer? A. That is right. 

212 “Q. ‘Q. Did you notice how she was dressed at 
a quarter until 4:00? A. I am almost positive she 

had maybe it was a blue or maybe it was a green dress, 
but I thought it was green.’ 

“Did you make that answer to that question? A. That 
is right. 

“Q. ‘Q. Now did you see Mr. Porter when he left the 
apartment on Saturday? A. No, sir.’ 

“Did you make that answer to that question? A. Yes, 
sir. 

“Q. ‘Q. And you left at what time to go to this chicken 
dinner? A. Just a few minutes before 4:00.’ 

“Did you make that answer to that question? A. Yes, 
sir. 

“Q. ‘Q. Do you know whether he was still working in 
that apartment at that time? A. No, sir.’ 
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“Did you make that answer to that question? A. That 
is right. 

“Q. ‘Q. Haven’t any idea? A. No, sir.’ 

“Did you make that answer to that question? A. That 
is right, sir. 

213 “Q. And then were you asked this question, fol¬ 
lowing those that I have just asked you: 

‘Q. At any time had you given Mr. Porter the key to 
this apartment?’ 

“And didn’t you answer: ‘I maybe gave it to him Satur¬ 
day morning. I am not sure, sir, that I did. I can’t think 
of any reason why I should.’ 

“Were you asked that question and did you make that 
answer? A. Well, whatever is there, sir, is the answers I 
made to it. 

“Q. This last one is the answer you made to the question 
that was put to you about the key to Miss Codie Whit¬ 
man’s apartment, is it not? A. I know of no reason—” 
Mr. Hilland: Mr. Laskey interposed an objection. 

“By Mr. Hilland: 

i “Q. Well, now you were talking at that time about the 
key to Miss Codie Whitman’s apartment, were you not? 
A. Well, if I was talking about Miss Whitman’s apart¬ 
ment, I know of no reason why, just as I stated there, that 
I would have given him the key, because I do not give 
upper lock keys out to anyone. 

“Q. That is the key and that is the apartment that you 
were talking about when you were asked that question 
which is on page 25 of the coroner’s inquest testi- 

214 mony; is that right? A. Yes. 

“Q. Now that was on July 15, 1953, two or three 
days after Saturday morning, wasn’t it? A. Yes. 

“Q. Only three days later, and that time you said, ‘I 
maybe gave it to him Saturday morning,’ didn’t you? A. 
Well, I made the statement maybe I did, but I know of 
no reason why I did do it. 


“Q. Now the facts of this case were much clearer in 
your mind on July 15, 1952, than they are today, Septem¬ 
ber 16, 1953, were they not?” 

Mr. Laskey: I interposed an objection and the question 
was never answered. 

Mr. Hilland: Yes, and now I will call Mr. Hickey as 
an adverse witness and ask him that question again. 

The Court: Have you finished the reading of the deposi¬ 
tion? 

Mr. Laskey: Yes, that completes the reading. 
Thereupon— 

William Freeney Hickey 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

Q. Will you please state your full name and ad- 
215 dress. A. William Freeney Hickey, 1631 Euclid 
Street, N. W. 

Q. You are the defendant in this case? A. Yes, sir. 

Q. Mr. Hickey, on July 15, 1952, when you testified 
before the coroner’s inquest, were the facts of this case 
clearer in your mind at that time than they were on 
September 16, 1953, in Mr. Laskey’s office when I took 
your deposition? A. They should be, sir. 

Q. Well, were they? A. I, maybe, was nervous or ex¬ 
cited, and never experienced anything like it. 

Q. Well, were the facts clearer in your mind on July 
15, 1952, than they were on September 16, 1953? A. Yes, 
I would say that they would be. 

Q. Now, when Charles Edgar Prince came to see you at 
1631 Euclid Street, the same night that Harry Clifford 
Porter came the first time, had you ever met Charles Edgar 
Prince? A. No. 

Q. Before that? A No, sir. 
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Q. Did he have any references with him? A. Just 
a minute, Mr. Hilland, you said the night that he came to 
work? 

Q. Yes. A. Yes, I had met him previously. 

216 Q. When? A. I think it was Wednesday evening, 
two nights previous. 

Q. WTiere? A. At 1631 Euclid Street. 

Q. Now, I am talking about that night, that is the first 
time you met him. A. I am sorry, I thought you meant 
the night he came to work. 

Q. I am talking about that time, Wednesday evening, 
at 1631 Euclid, the first time you met him. A. That is 
right. 

Q. Had you ever met him before that? A. No, sir. 

Q. Did you make any check on Charles Edgar Prince? 
A. The night he came over I talked to him and asked him 
about working, where he was working, and he said that 
he lived over in Southwest, but that was as much— 

Q. Did he have any references with him? A. No, sir. 
Q. Did you make any inquiries about him before you 
put him to work painting apartments at the Ritz? A. 
No, sir. 

Q. Now, I believe you testified in this deposition that 
you met this young man named Arturos, you called him 
Arturos, who was there with Harry Clifford Porter? A. 
Yes, sir. 

Q. Had you met him prior to that Sunday when 

217 you said you met him? A. No, sir. 

218 Q. At the same time that Miss Codie Whitman 

219 was strangled to death in her apartment on July 12, 
1952, you had an employee named Robert L. Keyes, 

did you not? A. Yes, sir. 

Q. Did you make any investigation of him before you 
employed him? A. Yes, sir. 

Q. What did that investigation disclose? A. That he 
was a parolee, and the probation officer, I talked to him 
about it before he went to work there. 
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Q. And of what had Robert L. Keyes been convicted? 
A. Robbery of a laundry truck, I believe it was. 

Q. He had been convicted of two charges of robbery, 
had he not? A. I don’t remember but one, sir. 

Mr. Hilland: I offer these records in evidence, Your 
Honor. 

Mr. Laskey: I object. 

The Court: Was the individual a parolee or on probation? 

Mr. Hilland: Your Honor please, he was a parolee be¬ 
cause he served time. I offer in evidence the records in 
Criminal Nos. 938-47 and 939-47 relating to Robert L. 
Keyes. 

Mr. Laskey: I object, I think it has no purpose. 

The Court: Is there any purpose? The witness stated 
he was convicted of crime and placed on parole. 

Mr. Hilland: He admitted only one. 

Mr. Laskey: He admitted he knew only of one. 

220 By Mr. Hilland: 

Q. Did you know of two charges of robbery of which 
Robert L. Keyes had been convicted, before you employed 
him? A. No, sir. 

Q. Wasn’t Robert L. Keyes fresh out of the penitentiary 
when you employed him? A. No, sir. 

Q. How long had he been out? A. He was out at the 
time, he was subject to parole at that time. 

Q. Then, when you got him, he was fresh out of the 
penitentiary, wasn’t he? A. Yes, sir. 

Mr. Laskey: May we approach the bench? 

The Court: You may. 

(The following occurred at the bench:) 

Mr. Laskey: I see Mr. Hilland is bringing up some fur¬ 
ther criminal jackets. I believe, as a result of our earlier 
conversations, they relate to conviction subsequent to July 
12, 1952. Is that correct, Mr. Hilland? 

Mr. Hilland: One of them was while he was employed 
there. 
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Mr. Laskey: Were they subsequent to July 12, 1952, is 
my question. 

Mr. Hilland: The first one is November 1, 1952, 1868-52, 
and the second one, 794-53—they are both November 1, 1952, 
although the indictments were returned at different 

221 times, one was returned December 15, 1952, and 
the other one was returned May 11, 1953, although 

all the offenses occurred November 1, 1952. 

The Court: This is Keyes you are speaking of? 

Mr. Hilland: Yes, Robert L. Keyes. 

The Court: What is the purpose? 

Mr. Hilland: To show Your Honor that they didn’t 
exercise any care about any of the employees. 

The Court: Would a subsequent conviction indicate they 
didn’t exercise any care? * 

Mr. Hilland: They had employed Robert L. Keyes 
shortly before this incident; he had two convictions 
against him, he was fresh out of the penitentiary, he was 
indicted— 

The Court: Wait a minute. 

Mr. Hilland: If I may finish, Your Honor, he was in¬ 
dicted December 15, 1952, on one of these charges of rape, 
robbery, and assault with intent to kill, and they kept him 
as an employee until he was indicted in May again, May 
11, 1953, for rape, robbery, and assault with intent to kill. 

Mr. Laskey: My objection is both to any testimony con¬ 
cerning the two criminal cases, to which we are now refer¬ 
ring, and I further object and move to strike all testimony 
concerning Robert Keyes, on the ground that we are here 
involved in the trial of negligence in supervising Harry 
Clifford Porter and that any other acts of negligence, if 
they be such, are not relevant or material or competent 
in the case, and that the specific events occurred 

222 subsequent to the critical date of July 12, 1952, and 
have no logical tendency to prove any of the issues 

in the case. 
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Mr. Hilland: These records further show that there was 
a lunacy inquiry in this case and he is in the same ward in 
St. Elizabeth’s that Harry Clifford Porter is in. 

The Court: Well, the Court is not quite able to under¬ 
stand the pertinency of the exhibit. 

Mr. Hilland: It is pertinent for this reason, Your Honor, 
that together with this, we have four instances of employ¬ 
ment of people without any check on them, except in this 
case where they checked on him, they employed him even 
though it showed he was an ex-convict. 

The Court: Well, are these convictions the convictions 
upon which he was granted parole ? 

Mr. Hilland: Yes. 

The Court: He has testified that the man was convicted, 
that he was paroled, and that he employed him as a parolee. 

Mr. Hilland: These indictments were against Robert L. 
Keyes after he became an employee and he kept him on 
as an employee after he was indicted. According to Mrs. 
Hickey’s testimony, he didn’t leave there until they came 
and took him from the job in the summer of 1953, she said 
yesterday when she was on the witness stand and, at that 
time, we didn’t pursue it to this extent. 

223 The Court: I don’t know the chronology of the 
thing yet, quite accurately, I am afraid. A man was 
convicted of a certain criminal offense— 

Mr. Hilland: Two charges, he was indicted for two 
charges of robbery in 1947. 

The Court: He was serving time, he w T as paroled, and 
the defendant, the witness who is on the stand, as agent 
for his principal, employed a man as a parolee to work at 
his place. Now, that is all in the record. 

Mr. Hilland: Yes. 

The Court: Now, you are seeking to introduce evidence 
that after he had employed him, he again committed a 
crime? 

Mr. Hilland: And was indicted and they still kept him on. 

The Court: He got indicted? 
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Mr. Hilland: He got indicted December 15, 1952, and 
they kept him after that indictment until sometime in the 
summer of 1953. 

The Court: Where does that throw any light on the 
instant case? 

Mr. Hilland: It shows they didn’t have any policy to 
exercise care. 

The Court: You are setting up that they establish a 
custom and practice of employing criminals? 

Mr. Hilland: Without any care, they employed people 
without exercising reasonable care. 

224 The Court: The fact that the man was a parolee 
has been established in the record. 

Mr. Hilland: Yes. 

The Court: The fact that a man has been indicted, the 
instructions go to the jury every time a criminal case is 
tried, that an indictment is not to be taken as any indication 
of guilt. Do you take it that a person is culpable, and has 
established himself as being liable in another case, where 
he employs an indicted person and continues to employ him 
after his indictment? 

Mr. Hilland: What we will show, if we are permitted 
to, is he was not only indicted but after he was indicted 
he petitioned for a lunacy hearing and in the criminal case, 
as in the Porter case, he was found of unsound mind and 
committed to St. Elizabeth’s Hospital. He not only was 
a criminal, but he was of unsound mind. 

The Court: Of course, he didn’t remain working for him 
after he had been committed. 

Mr. Hilland: No. 

The Court: Then, he didn’t discharge him after the 
lunacy petition was filed, is that your point? 

Mr. Hilland: Mrs. Hickey testified yesterday he left 
when they came and took him from his job. Now, she 
never was permitted to explain who came to take him or 
exactly when, except she fixed the time in the summer 
of 1953 and said she would have to look at their 
records. 
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225 The Court: I am afraid it might be prejudicial, if 
this case went to the jury and got a verdict, it might 

be considered error to charge the defendant with negli¬ 
gence in this case and support that charge of negligence 
by showing that, in a separate and distinct case, the 
defendant employed an individual who was paroled. That 
is already in the record, he states that he examined into 
the parole and that he continued to employ the same indi¬ 
vidual after he was indicted after he had been paroled. 

Now, that would create an impression in the jury’s 
minds, but the employment of an indicted person, to the 
Court’s mind in view of the law, is not any indication that 
the individual who is employing the person has been shown 
that he is guilty of a crime or having criminal tendencies. 
An indictment, if we follow” our law”, is not to be taken as 
any indication of guilt whatsoever. 

Mr. Hilland: But the additional thing we will show in 
this case, if permitted to, we will introduce Criminal No. 
1868-52 and No. 794-53, would be that he hasn’t been tried 
on those indictments because he w r as adjudicated of un¬ 
sound mind on May 22, 1953, and committed to the custody 
of the Attorney General. 

The Court: All right, let’s take up one thing at a time. 
Now, the indictments, I don’t think you will insist that 
the indictments are proper. 

Mr. Hilland: No, not any more than in the Porter 
case. 

226 The Court: Now, the next question arises, you are 
going on and contending you should be permitted, 

in support of your claim of negligence of the defendant in 
this particular case, to introduce evidence that this defend¬ 
ant kept on a person w’ho wras indicted and who was, after 
the indictment, made the subject of a lunacy inquiry in 
accordance with provisions of our statute and in that 
lunacy hearing was committed for observation. Is that 
your contention? 

Mr. Hilland: He was committed for custody to the 
Attorney General, the same way Porter is committed. 
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The Court: All right, he is committed for custody. They 
didn’t employ him after he was committed for custody. 

Mr. Hilland: They employed him right up to that time. 

The Court: Well, the fact that the petition was filed 
against him would likewise fall into somewhat the same 
category as the indictment situation. I mean, speaking 
from the standpoint of law, the fact that a petition for 
lunacy inquiry is filed against a person does not raise any 
presumption that that person is insane. So wouldn’t you 
think that it would be prejudicial to permit you to intro¬ 
duce evidence that they continued to employ a man, 
against whom a lunacy inquiry petition had been filed, up 
to the time that he was determined to be of such mental 
state that he would be required to be committed ? Frankly, 
it is a question of preserving this record from error; I 
just can’t see it. 

227 Mr. Hilland: I think it tends to show—of course, 
we haven’t found out what date he left. 

Mr. Laskey: Let me inject into the record this fact, 
looking at Criminal No. 1868-52, United States v. Robert 
L. Keyes, the jacket shows that the defendant was ar¬ 
raigned on December 19, 1952, and a plea of not guilty 
entered, there is no record of bond. So, he was in jail 
from December 19, at least. 

Mr. Hilland: I am only going by what Mrs. Hickey 
said yesterday. She said he worked to the summer of 
1953 until they came and took him away from his job, she 
didn’t say 'who. 

The Court: Well, this would seem to be the record in 
this court which contains certain showings, it would seem 
the Court would have to take judicial notice of it. 

Mr. Hilland: He must have been free because he was 
indicted May 11, 1953, and it shows on May 15, 1953, 
there was a bench warrant ordered and issued, so he must 
have been free. 

The Court: Well, I go back again, we got diverted on 
this thing; assuming he was free, I am still very seriously 
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in doubt as to whether or not that evidence, taking into 
account the fact of the presumption of innocence, is proper 
evidence to be placed in the record and submitted for the 
consideration of the jury in connection with their determi¬ 
nation as to whether the defendant was guilty of 

228 negligence in its employment of this individual who 
is immediately involved in this case; I very seri¬ 
ously question it. 

You are not making any allegation that these people 
made a custom, habit and practice of employing unsafe 
people; just one person? 

Mr. Hilland: I don’t think you have to do that, but I 
think you can show, where you have as many as four 
cases of employment, either without knowledge of the 
people they employ or with knowledge that one was actually 
a convict, it tends to show course of conduct. 

The Court: The framework of the law, that a man is a 
convict and has been paroled, does not place any onus 
upon a person who employs him, after a conference with 
the parole officer; if it does, you just shut the door on 
employment of any parolee, you have got to be practical 
about that. 

It would be against public policy for the Court to rule 
as a matter of law that a person is guilty of negligence in 
another case, upon the showing that he at one time em¬ 
ployed a person who was paroled, was under the custody 
of the parole officer and was allowed to be employed. 

Mr. Hilland: At one time, in this case it is at the very 
time he employed Harry Clifford Porter, the very time. 

The Court: That would not change the situation any, 
it would be evidence that is not specifically on this case but 
on another case and on a matter that does not constitute 
negligence, in the Court’s opinion, independently. 

229 I don’t think that the employment of a parolee is 
negligence. I say that if you have any authorities 

to support the proposition that it is negligence to employ 
a parolee, when you determine that he is a parolee, I 
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would be glad to consider them. But there is even a serious 
question whether it would be negligence in this case to 
employ a parolee in another case, unless you are making 
the contention that they made a habit, custom and prac¬ 
tice of employing unsafe persons, and then you would be 
confronted with the question of whether this man is unsafe. 

The indictment certainly does not throw any onus on 
him, the law’ is clear on that; we instruct the jury every 
time they have a criminal trial that an indictment is not 
to be taken as any indication of guilt. Then you have 
got the filing of a lunacy inquiry against him which, as 
a matter of law, does not raise any presumption of a 
man’s insanity. It is the same as an indictment, it is a 
charge against him, I am speaking of the law now. 

Now, you may have some views of it from the practical 
standpoint, that is the difficulty the Court faces. If these 
things are allowed to go into the record and be considered 
by the jury, if the law is as the Court has stated and I 
think the Court is safe in its grounds on that, then it would 
be improper for the jury to consider those matters as 
evidence of negligence. 

230 Mr. Hilland: Don’t you think we can at least show 
where Robert L. Keyes is now’ and show’ the order 
committing him to St. Elizabeth's? 

Mr. Laskey: For w’hat purpose? 

Mr. Hilland: That is a final order; it show’s he had, at 
the same time, two persons of unsound mind working for 
him. 

The Court: It gets into a metaphysical discussion be¬ 
cause it comes to the proposition if a man is convicted, 
then you go back and hold that the indictment is evidence 
of his guilt; you can’t do that, you have got to look pros¬ 
pectively and not retrospectively at these matters. 

• , • * • • • • * * • 

256 Mr. Hilland: After Mr. Laskey made his opening 
statement, I had Miss Deeds give me an accurate 
statement of what he said and this is w’hat her notes show, 
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referring to the defense: “We will further show that the 
resident manager, Mr. Hickey, exercised due and proper 
care in the selection of the people who work and manage 
and run this building.” 

Now, I think in view of that statement that he made to 
the jury, we are entitled to show r that there was not due 
and proper care on the part of Mr. Hickey in the selection 
of the employees who operated that building. 

The Court: You are citing that in support of your best 
evidence? 

257 Mr. Hilland: And there is a further thing, one 
of the essential witnesses in this case is Robert L. 

Keyes and lie is actually in the same ward at St. Elizabeth’s 
as Porter is, and I think we are entitled to show his present 
whereabouts and inability to get him as a witness. 

The Court: This is the man whose records you are 
proffering? 

Mr. Hilland: Yes. 

The Court: Well, the Court has indicated its ruling on 
that, Mr. Hilland, this morning. The Court w r ent into some 
detail with respect to the lack of effect of an indictment 
as notice of anything improper in the individual covered 
by the indictment. The Court also made the same comment 
with respect to a proceeding for commitment, in and of 
itself; until a commitment takes place, the Court is of 
the opinion, on the law by which the Court is bound, 
that as an indictment cannot be taken as any evidence of 
guilt, neither can the filing of a proceeding under the 
statute for a lunacy inquiry raise any question which 
would affect the situation here. The filing of an inquiry 
petition does not constitute any determination of lack of 
sanity, and that is the Court’s position on the matter. 

Mr. Hilland: Will You Honor let me ask this witness 
w’hen Robert L. Keyes ceased to be employed by the de¬ 
fendants and let me ask him what his present address is? 

Mr. Laskey: May I ask Mr. Hilland, is the purpose 

258 of that to show that you are not able to call him 
as a witness? 

Mr. Hilland: Yes. 
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Mr. Laskey: I will agree and stipulate upon the record, 
and agree that the Court can advise the jury, that the 
witness—is it Robert L. Keyes, is that his name? 

Mr. Hilland: Yes. 

Mr. Laskey: —is not available to either party to be 
called as a witness in the case and his absence should not 
be held against either party. 

The Court: I will instruct the jury that neither side is 
to be prejudiced and the jury is not to consider, as bearing 
upon the issues in this case, the fact that the witness 
Keyes is not produced. 

I have expressed myself on these records. Now’, the 
immediate proposition before the Court is the proffer, 
and an objection to the proffer, so w*e will meet one thing 
at a time. I am prepared to rule on that, if that is the 
state of the record. 

Mr. Hilland: On my proffer? 

The Court: Yes; that is the immediate state of the 
record, as the Court understands it. You made a proffer 
of these tw’o criminal jackets having to do with tw’o cases 
respectively affecting this man Keyes and an objection has 
been made to that proffer of the tw’o files, each repre¬ 
senting a criminal case against Keyes. The Court has 
stated its view’ and is prepared to rule in accordance with 
that expression. 

259 Mr. Hilland: You also overruled the proffer of 
the order adjudging him of unsound mind and com¬ 
mitting him to the custody of the Attorney General. 

The Court: That is correct. You can make that proffer 
and preserve your record; it will be noted in the record, 
the Court will rule on it and we can go ahead. 

Mr. Hilland: Well, I think I have already made a proffer 
on that. 

The Court: Very well. The objection to the proffer is 
sustained. 

(The following occurred in open court:) 

Mr. Hilland: Mr. Hickey, will you take the stand, please? 
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Thereupon— 

William Freeney Hickey 

resumed the stand and testified further as follows: 

Direct Examination (Resumed) 

By Mr. Hilland: 

Q. Until what date was Robert L. Keyes employed by 
you and Gore Properties, Inc. and American Security and 
Trust Company at the Ritz Apartments at 1631 Euclid 
Street, N. W.? 

Mr. Laskey: I object, the Court please, and refer to 
the stipulation which I offered at the bench. 

Mr. Hilland: This doesn’t cover the stipulation at all, 
that is something else. 

The Court: The witness may answer. 

The Witness: I do not remember, sir. 

260 By Mr. Hilland: 

Q. Well, approximately when? A. I cannot answer. 

Q. Was he there in 1953? A. I don’t remember, Mr. 
Hilland. 

Q. Did you hear me ask Mrs. Hickey that question 
yesterday? A. I -was in the room, yes. 

Q. Did you hear her say that he was there until the 
summer of 1953? A. I don’t remember. 

Q. Did you hear her say that she would have to check 
the record to find the exact date? A. I can’t remember 
that, sir; I wmuld imagine that that procedure would be 
followed. 

Q. Did you check the date after I asked her that ques¬ 
tion here? A. No, sir. 

• *••*••*•* 

261 John L. Vermilyea 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 


Direct Examination 
By Mr. Hilland: 

Q. Will you please state your full name and address. 
A. John L. Vermilyea, 1731 New Hampshire Avenue, 
N. W., V-e-r-m-i-l-y-e-a. 

Q. What is your occupation? A. Manager of the Rental 
Department of American Security and Trust Company. 

Q. For how long have you been manager? A. Only 
manager since the first of February. 

Q. Were you employed there in July 1952? A. Yes, I 
have been there since May 14, 1951. 

Q. Have you produced some records here of receipts 
signed by a man named Harry Clifford Porter ? A. I have 
no receipts signed by Harry Clifford Porter. A check ' 
was issued to Porter, a record of which we have, drawing 
the check, but the check was never actually given to Porter; 
no receipt. 

Q. May I see that record? A. Yes, sir. 

Q. May I see it? Do you have the check? A. I 
262 don’t have the check. The check was redeposited 
to the account, as the ledger sheet will show. 

Q. Will you show me on this? A. Harry Porter, in full, 
for painting Apartment 107, 1631 Euclid, N. W., $32. 

#####**### 

The Court: Keep your voice up, please. The jury is 
having difficulty hearing; please keep your voice up so 
that all may hear. 

The Witness: Yes, sir. To redeposit check on July 30, 
1952, to redeposit check drawn to the order of Harry Porter 
for painting of Apartment 107, the Ritz, not used for pur¬ 
poses drawn, $32. 

By Mr. Hilland: 

Q. What date was that check drawn? A. July 14 of 
1952. 

Q. In what amount? A. In the amount of $32. 
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Q. Were any other checks drawn to him? A. Not di¬ 
rectly to Harry Porter, no. 

Q. Were any checks drawn for any money that was to 
be paid to Harry Porter? A. I had it here but I can’t 
locate it, I can’t find it now. I have a record here of 
later on in the record and I was trying to locate 

263 the actual entry on the ledger sheet whereby, on a 
date shortly after, the check was redeposited. 

Q. What date ? A. I was trying to find the actual entry; 
if you will bear with me a moment, I think I can locate it. 
On the same date that the check drawn to Harry Porter 
in the sum of $32 was redeposited to the account, July 30, 
1952, on that same date a check was drawn to the order of 
William F. Hickey, in full, for reimbursement for pay 
given the following men for work done at the Ritz Apart¬ 
ments, Charles Prince and Harry Porter, two checks in 
the amount of $24 each. 

Q. Does it say for painting what apartment? A. It does 
not state what apartment. Apparently this was work done 
prior to the work done in Apartment 107. 

Q. Now, when was Apartment 107 painted? A. The 
check drawn for the painting of Apartment 107 was the 
one I referred to on July 14 of 1952, in the amount of $32. 

Q. That was to Harry Porter? A. Yes. 

Q. How many checks do you have payable there to 
Charles Edgar Prince? A. I’d have to go back over the 
record rather carefully to give you the exact number. 

Q. Well, beginning with July 11, 1952? A. On July 14, 
1952, Charles Prince, in full for painting Apartment 107, 
1631 Euclid Street, N. W., $40. 

264 Q. How many rooms are in Apartment 107? A. 
That I do not have the information at hand, sir. I 

can only say I think it is three rooms and bath. 

Q. Living room, dining room? A. Kitchen and bath. 

Q. Do you have any other checks for Charles Edgar 
Prince? A. The one referred to on July 30th of 1952, the 
reimbursement to Mr. Hickey for payment to Charles 
Prince, which was not actually a check drawn to the order 
or payable to him. 
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Q. That is undesignated? A. Undesignated, that was 
for $24. 

Q. Then the total amount paid to Charles Prince was 
$64? A. No, I have another entry August 13,1952, Charles 
Prince, in full for painting at 1631 Euclid Street, $56. The 
apartment is not designated. 

Q. Any other checks? A. I can find no other checks 
drawn to Charles Prince. 

Q. The only two checks you can find to Harry Clifford 
Porter are the ones for $24 and for $32, the latter of which 
was redeposited? A. Yes. 

Mr. Laskey: I object to that, because it doesn’t correctly 
state the witness’s testimony; it was that one check drawn 
to Harry Porter was redeposited and one check was drawn 
to Mr. Hickey to reimburse him. 

265 The 'Witness: That is correct. 

By Mr. Hilland: 

Q. One was for $24 and one $32? A. Uh-huh. 

Q. Did he ever get the $32 after it was redeposited? A. 
No, sir. 

Q. All he got was $24? A. $24. 

Q. How many checks do you have drawn to Thom Aru- 
toff? 

Mr. Laskey: I fail to see the competency of this evi¬ 
dence or the relevancy. I have no basic objection to it, 
except it is taking up a lot of time. 

Mr. Hilland: It is very relevant, Your Honor. 

The Court: He may finish his testimony. 

By Mr. Hilland: 

Q. Thom Arutoff, any checks there? A. I do not recall 
the name in going over these records. 

Q. I just saw it there, sir. A. I am sorry. 

Q. Let me see for July 14. A. Oh, I see. 

Q. Now, he was one of those who were painting there 
with Harry Clifford Porter, was he not? A. I do not know 
whether he was painting with Harry Porter or not. The 
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record, according to the ledger sheet, would indicate 

266 he was employed at the Ritz Apartments and also 
was painting in 107 at 1631 Euclid. 

Q. Who, in the Real Estate Department of the defendant 
American Security and Trust Company, was in charge of 
the Ritz Apartment building account on July 12, 1954? A. 
Directly in charge of it, as far as the account is concerned, 
Mr. William N. Grimes, Assistant Real Estate Officer. 

Q. But in general, weren’t you in charge of it? A. Only 
as far as rentals were concerned, rentals and collections. 

Q. How about repairs? A. W 7 e have nothing to do with 
repairs. 

Q. You pay for them, don’t you? A. We pay for them. 

Q. Now, did you or anybody in American Security and 
Trust Company, in the Real Estate Department or any 
other department of that company, make any check of 
Harry Clifford Porter before or when he was employed as 
a painter at the Ritz Apartment building? A. Would you 
mind restating your question? 

Mr. Hilland: Would you read the question, please. 

(The question was read.) 

The Witness: The question is still not clear, I am sorry. 
By Mr. Hilland: 

Q. What is unclear about it? Did you investigate Harry 
Clifford Porter in any manner? A. No, sir. We did 

267 not know he was employed until we were asked to 
draw the check in payment of his duties. 

Q. You didn’t interview him? A. No, sir; it is not our 
habit to interview employees. 

Q. Did you investigate Charles Edgar Prince in any 
manner w’hen he wras or before he w r as employed as a 
painter? A. No, sir. 

Q. Did you investigate Thom Arutoff in any manner 
when or before he was employed as a painter at the Ritz 
building? A. We did not, because he was not directly em¬ 
ployed by our company. 








94 


Q. Now, I notice a check down there, there is a check 
there to a man named Robert L. Keyes for doing some 
painting and cleaning in one of those apartments, isn’t 
there, in July 1951? A. Robert Lee Keyes, yes. 

Q. What date? A. July 14. 

Q. And that was in what amount? A. $15. 

Q. For doing what? A. Painting and repairing Vene¬ 
tian blinds. 

Q. Did you or anyone in the American Security and 
Trust Company Real Estate Department make any inves¬ 
tigation of Robert L. Keyes before he was employed 
268 at the Ritz Apartment building? A. We did not. 

Mr. Hilland: Your witness. 

Cross-examination 
By Mr. Laskey: 

Q. Mr. Verlimyea, what does the American Security and 
Trust Company do with regard to the Ritz Apartments? 
A. We are rental and collection agents for the Gore Prop¬ 
erties, Inc., owners of the Ritz Apartments. 

Q. You receive rent payments and make disbursements, 
is that correct? A. Yes. 

Q. Is that the extent of your connection and function 
with the management of the building? A. That is the ex¬ 
tent, except we make extreme emergency repairs if we are 
able to contact the owner. 

Q. Did you hire the resident manager, Mr. Hickey, or 
did anyone in the American Security and Trust Company 
hire him? A. Mr. Hickey was hired before my time at the 
American Security and Trust Company, sir, and I could 
not answer that question definitely. 

Q. Did you or anyone in the American Security and 
Trust Company exercise any supervision or control over 
Mr. Hickey in the performance of his duties? A. Insofar 
as his taking care of any repairs or decorating, or the 
rental of the apartments, no. 

Q. If Mr. Hickey spent money to employ painters 
and pay them, what was the procedure for his being 
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269 reimbursed ? A. The procedure was Mr. Hickey 
would have—if he paid the employee at the time he 

did the work, he would get a receipt from the employee 
that he received the money, which he vrould submit to us. 
Upon receipt of that receipt by our office, we would make 
out a voucher debiting the account of the Gore Properties, 
Inc., attach the receipt of the employee to the voucher and 
draw the check to the order of William F. Hickey. 

Q. What was done with that? A. And the check was 
then mailed to Mr. Hickey, who would in turn receipt the 
voucher. 

Q. And return the voucher and receipt to you? A. And 
return the voucher and receipt to us. 

Q. Do you retain those receipts? A. We retain them 
only to the end of the month, when the monthly statement 
goes to the owner. 

Q. Was the procedure you have outlined followed in 
connection with the check of July 30, was it, of $24 to Mr. 
Hickey? A. I would say it was. 

Mr. Laskey: Thank you. 

Redirect Examination 

By Mr. Hilland: 

Q. I vrant to get perfectly clear in my mind, do I under¬ 
stand the facts are that all the Real Estate Department of 
the American Security and Trust Company did, in connec¬ 
tion with the Ritz Apartment building, was first to 

270 lease apartments, right? A. Correct. 

Q. Secondly, to collect rents? A. Correct. 

Q. Thirdly, to make emergency repairs? A. (Nodding 
head). 

*##•#**•*• 

By Mr. Hilland: 

Q. Did American Security and Trust Company pay the 
salary of William F. Hickey? A. We do. 

Q. In July 1952, did American Security and Trust 

271 Company pay his salary? A. We do. 
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Q. Did you? A. We did. 

• «*#*••••• 

272 Q. Mr. Vermilyea, did the American Security and 
Trust Company do anything in connection with the 

selection of employees in the Ritz Apartment building in 
July 1952? A. Are you speaking of other than the resident 
manager ? 

Q. Yes. A. We did not. 

Q. Did the American Security and Trust Company do 
anything in connection with the supervision or control of 
any of the employees at the Ritz Apartment building in 
July 1952? A. We did not. 

**♦*•*♦#«• 

273 Recross-examination 

By Mr. Laskey: 

*** ******* 

Q. To the best of your recollection, did you receive a 
receipt, signed by Porter, sent to you by Mr. Hickey in sup¬ 
port of his voucher for payment? A. I do not recall that, 
sir, and I was not able to locate the voucher because, as I 
explained, those receipts which were attached to the vouch¬ 
ers are mailed out to the owner with their monthly state¬ 
ments ; they are no longer in our possession. 

Q. But the normal course of procedure, to support the 
payment of July 30 of $24 to William Freenev Hickey to 
reimburse him for his payment to Harry Clifford Porter, 
would have been to have received a receipt from Mr. Hickey 
and to attach that receipt to a voucher which Mr. Hickey 
would sign? A. That is the normal procedure, but 

274 it was not always the case. 

Q. Yes. And you have no specific personal recol¬ 
lection of what the procedure was in this instance of the 
$24 check on July 30? A. I do not. 

Q. And the receipts and checks are not retained by you 
—the vouchers and receipts attached to them? A. They 
are not retained by me. 

Mr. Laskey: Thank you. 
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Redirect Examination 
By Mr. Hilland: 

Q. If you received a receipt from Mr. Hickey that he, in 
turn, had received from Harry Clifford Porter, you sent 
it to the defendant Gore Properties, Inc.? A. With their 
monthly statement. 

Q. And that is the last place you would know of, where 
it was? A. Outside of the record on our ledger sheets. 

******##•• 

232 The Court: Mr. Hamilton, a representative of the 
District Attorney’s office, states that he desires to 

file a motion or make an oral motion to quash the order of 
the Court granting the writ. I haven’t seen the motion. 
Has the motion, in typed form, been filed? 

Mr. Hamilton: Your Honor, because of the press of time 
in this matter, we have been unable to prepare a written 
motion and I would ask the Court to consider the motion as 
oral. I would like now to make an oral motion to quash 
the petition for writ of habeas corpus, that is, the writ of 
habeas corpus. 

The Court: Very well, counsel for the government may 
procede. 

Mr. Hamilton: Could I call Dr. Epstein to the stand, 
please, Your Honor? 

The Court: You may. 

Thereupon— 

Dr. Leon Joseph Epstein 

resumed the stand and testified further as follows: 

The Court: Will you state your motion, please, Mr. 
Hamilton. 

Mr. Hamilton: The motion is to quash the writ of 
habeas corpus on the ground of burdensome on the 

233 subject thereof. 

The Court: All right. 

You have been sworn in this case, Dr. Epstein. 

The Witness: I have. 
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Mr. Frey: May I join in this motion to quash, an attor¬ 
ney and committee? 

The Court: You may. 

Direct Examination 


t 

\ 


By Mr. Hamilton: 

Q. State your name, please. A. Leon Joseph Epstein. 

Mr. Hamilton: Now, Your Honor, I believe all prelim¬ 
inary matters of qualification of this witness, and the ad¬ 
dress and employment of the witness, appear of record. 

The Court: For the purpose of this motion, it being an 
ex parte motion, the Court can take judicial notice of the 
qualifications to which the witness has previously testified 
in other cases. The Court is familiar with the doctor. 

Proceed. 

By Mr. Hamilton: 

Q. Would you state your position in St. Elizabeth’s 
Hospital ? A. I am a psychiatrist, holding the position of 
Assistant Chief of the West Side Psychiatric Service, 
which includes the maximum security division. 

Q. And while in that position, did there come a time 
that there was committed to the institution one 
234 Harrv Clifford Porter? A. There did. 

Q. Are you familiar with his case ? A. I am. 

Q. Have you conducted his rehabilitation ever since the 
time of his entry? A. I would not say I conducted it, but 
I have been one of the physicians intimately involved in 
his treatment. 

Q. Could you describe his condition to the Court, at the 
time of his entry into the hospital? A. I could. I would 
first like to raise the question as to the privileged nature 
of any of this material, since it was obtained in the course 
of treatment. 

Mr. Hilland: Your Honor please, if the privilege works 
against the plaintiff in this case, it works against the gov¬ 
ernment, too. 
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The Court: Well, the Court is conscious of the existing 
rule in the Taylor case, a very recent case, in which the 
Circuit Court of Appeals upheld a claim of privilege by an 
individual asserting it against testimony regarding state¬ 
ments made by the patient while in St. Elizabeth’s Hospi¬ 
tal. The objection was raised that the privilege did not 
apply in connection with statements made in the course of 
treatment, or rather the opposite, that while it does apply 
in the case of treatment, that is to say, as to verbal com¬ 
munications made by the patient to a doctor during 

235 the course of his treatment in which the relation¬ 
ship of patient and doctor exists, that the same rule 

did not apply as to statements made by the individual con¬ 
cerned during the course of his observation or examinations 
in St. Elizabeth’s Hospital. But Judge Edgerton did not 
see fit to recognize any distinction. I am not quoting, of 
course, from the opinion, I am summarizing it, I think it is 
reasonably accurate. 

In that case, the privilege was upheld. The individual 
occupied substantially the same status in St. Elizabeth’s 
Hospital in the Taylor case as does the individual who has 
been ordered before the Court on the writ in this case; and 
if objection is made, as it has been, it would seem to the 
Court that it is incumbent upon the Court, in applying 
the rule in the Taylor case, to adopt that rule and sustain 
the objection. 

Mr. Hamilton: It is a matter of record in this court that 
this court has declared this man a mental incompetent and 
I am simply trying to establish the technical name for that 
incompetency. 

The Court: Well, the Court is not advised that the rela¬ 
tionship between the witness now on the stand and the in¬ 
dividual who has been declared a mental incompetent, the 
individual Porter, is such as to take any statement made by 
Porter to this witness out of the privilege rule. 

236 Mr. Hilland: I think there is one thing the Court 
should consider, that I didn’t consider when I raised 

the objection, and that is that Mr. Frey, the committee for 
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Porter, asked for leave to join in the motion. Your Honor 
granted it, I believe Dr. Epstein was on the stand then, 
and that may be a waiver of the privilege. In legal effect, 
he is being called by the patient, himself. 

The Court: No, this objection has been raised by the 
comments of the Doctor, and Mr. Porter’s attorney, Mr. 
Frey, who is present, made the objection before he left the 
courtroom and now he has joined in the motion to suppress, 
a motion to quash: so it is the individual himself, who is 
raising the objection. The Court has no desire to be overly 
technical, but it feels it is bound by the rule; it would seem 
that this testimony, over objection, would be necessarily 
excluded, as the Court views it. 

By Mr. Hamilton: 

Q. Doctor, you have testified that you have known this 
man for a period commencing at the time of his commit¬ 
ment, is that correct? A. That is correct. 

Q. And you have observed him in a manner other than 
your medical capacity, day to day observations, is that 
true? A. I would say my observations of the patient were 
totally in the hospital setting, where I was operating as a 
physician. 

237 Q. Well, yes, of course. But did there ever come 
a time when you asked Mr. Porter whether or not 
he would be prepared to testify in court in any civil action ? 

Mr. Hilland: Your Honor please, I am not going to ob¬ 
ject to that, but if he answers it and opens up the door, the 
privilege is waived under these circumstances. 

Mr. Hamilton: I don’t feel, Your Honor, that that is any¬ 
thing that is taking place in the medical standing or pro¬ 
fessional standing of this doctor and, therefore, should 
certainlv be admissible. 

Mr. Hilland: I don’t know how you are going to distin¬ 
guish it. 

The Court: The Court, of course, realizes- 

Mr. Hamilton: Would the Court indulge me a moment, 
Your Honor? 
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The Court: The Court was saying the Court realizes the 
earnestness with which counsel for the government urges 
his point that the inquiry that he is making is an inquiry 
with respect to something outside of the scope of treatment. 
That is to say, it is an inquiry w’hich would elicit an answer 
given by the individual in question, Porter, to the Doctor, 
allegedly outside the scope of the treatment being admin¬ 
istered by the Doctor to Porter. The Court realizes that 
that is the contention made by the government and very 
cogently urged by counsel for the government. But that 
seems to fly in the face of the Doctor’s own statement, the 
present witness’s ow r n statement, that his relation- 
238 ship with this individual Porter was entirely, as he 
put it, in the setting of the hospital, which the Court 
would understand to mean and take to mean entirely of a 
professional character having to do with the relationship 
in the hospital between the present witness and the indi¬ 
vidual Porter resulting from the status occupied by the 
present witness, w'hich is a physician, a psychiatrist, hav¬ 
ing to do with the individual Porter as a psychiatrist; 
which would, in the Court’s opinion, bring it back to the 
situation substantially which existed in the Taylor case 
and make the material sought to be elicited by these ques¬ 
tions privileged. 

In view of that, the Court w^ould sustain an objection to 
the present inquiry wdiich is whether the present witness 
talked to Porter with respect to the question as to whether 
Porter would be willing to testify or come in court, as the 
Court understands it, and that w T ould be sustained. The 
objection to that is sustained, as calling for a privileged 
communication. 

Mr. Hamilton: Will the Court indulge me? 

By Mr. Hamilton: 

Q. Doctor, can you testify to the present condition of 
this patient? 

Mr. Hilland: Objection, on the same ground. 
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The Court: Well, that doesn’t call for conversation or a 
communication, but it calls for the result of communica¬ 
tion and the result of the observations made by the 

239 witness in the course of his professional relation¬ 
ship with the individual in question, namely Porter, 

which would, in the Court’s view, make it equally a mat¬ 
ter of privilege. The Court’s general view is that this 
witness is within the Taylor case, is occupying a relation¬ 
ship toward the individual Porter which makes communi¬ 
cations from Porter to this witness privileged communi¬ 
cations and which would likewise make the results of those 
communications, or views based upon those communica¬ 
tions, equally privileged. 

By Mr. Hamilton: 

Q. Doctor, you are familiar with the condition of this 
patient, is that correct? A. I am. 

Q. If one in that condition were brought down to testify 
in a court of law, what, in your expert opinion, would be 
the effect of that? 

Mr. Hilland: I object to that. We are entitled to know 
that condition and I am entitled to cross-examine on the 
basis of that condition, and we are bound to get into this 
privileged matter. 

The Court: It is pretty hard to disassociate the indi¬ 
vidual from the hypothesis. In other words, the Court, I 
think would take judicial notice of the fact that the con¬ 
dition is an individual condition. If it is a matter for the 
Court’s inquiry, it comes down to the question as to what 
is the status of this individual, rather than the 

240 status of some other individual who might be in the 
same general classification. 

However, I will extend the rule sufficiently to allow the 
Doctor to testify in answer to this question on a matter 
of general classification of condition; if the Doctor knows, 
he can state it. 

The Witness: Could you repeat the question, please? 
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By Mr. Hamilton: 

Q. In your expert opinion, what would be the effect upon 
one, who is in the condition which Porter is in, if he were 
required to appear and testify in court? A. It would be 
difficult to generalize. I can say specifically for this 
patient, in terms of the impact it had on him. 

Q. What was that impact? 

Mr. Hilland: Same objection. 

The Court: Well, I take it the objection of the individual 
Porter, w’ho is represented here, runs to this entire line 
of testimony? 

Mr. Frey: Sir? 

The Court: Does your objection that you previously 
made, and the Court has noted, run to this entire line of 
testimony? 

Mr. Frey: I object, Your Honor, to the patient being 
brought in here. 

The Court: That is not the question. 

Mr. Frey: I don’t object to the examination of the wit¬ 
ness by the District Attorney. I heartily endorse 
241 his last question, the Court please, whether or not 
he thinks, after knowing the patient and viewing him 
and seeing him recently, whether or not it would affect his 
mentality and condition or improvement, if brought to 
court on this writ of habeas corpus. 

The Court: The witness may answer the question. 

The Witness: I think it w^ould most probably have the 
effect of disturbing him, introducing marked emotional dis¬ 
comfort which might w^ell interfere in his process of re¬ 
covery. 

By Mr. Hamilton: 

Q. On what do you base that, Doctor? A. I base that 
on two recent examinations of him, which included discus¬ 
sion of this very matter. 

Q. And w r hat occurred at those, can you describe the re¬ 
action of the patient during the discussions ? 
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Mr. Hilland: Same objection, Your Honor. 

The Court: Well, the patient, himself, seems to have 
waived the objection, according to his counsel. 

The witness may answer. 

The Witness: He became tearful, he became evidently 
tremulous and shaking was visible, his head became bowed, 
he expressed marked discomfort at the process of coming; 
and the introduction of a situation which presents such 
discomfort emotionally for a patient, in the process of 
treatment for a severe mental illness, would certainly seem 
to introduce an undesirable factor in terms of his 
242 getting well. 

By Mr. Hamilton: 

Q. And this man is subject to a severe mental illness! 
A. I would certainly say he is ill and has been hospitalized 
since November of 1952. 

Mr. Hamilton: I have no further questions. 

Cross-examination 
By Mr. Hilland: 

Q. What is the condition you have been talking about 
that you haven’t mentioned, Dr. Epstein? A. Are you ask¬ 
ing for the diagnosis of this patient? 

Q. Yes. A. If there is no objection- 

Mr. Hamilton: I have an objection to that, Your Honor, 
I think that is irrelevant to this proceeding. 

Mr. Hilland: It is the very basis of the opinion the wit¬ 
ness has just given and I am entitled to cross-examine 
on it. 

Mr. Hamilton: I only went so far as to form the basis for 
the hypothetical question, to question him regarding the 
reaction of the patient at the time of the questioning, not 
regarding the underlying diseases of this case. 

Mr. Hilland: If you have the questions of the Assistant 
United States Attorney read, he referred to a condition 
from which he w*as suffering, because I w’rote it down and 
formed a question on it based on his question. 
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243 The Court: The witness may answer the question. 

The Witness: The illness he is suffering from is 

a schizophrenic reaction, catatonic in type. 

By Mr. Hilland: 

Q. Schizophrenic reaction, what? A. Catatonic type. 

Q. Catatonic—? A. T-y-p-e, type, it is one of the vari¬ 
eties of schizophrenic reaction. 

Q. What are the facts upon which you base that diag¬ 
nosis? A. I base this diagnosis upon the total clinical 
picture the patient presents. 

Q. All right, what is that? A. This would refer back 
to his condition at the time of his admission, as well as 
other things which were noted during his hospitalization 
and subsequent examinations. 

Q. All right, what is that ? A. Again, if there are no ob¬ 
jections, I can go into details to the picture he presented 
at the time of his admission. 

Q. All right, give us that. 

Mr. Hamilton: Your Honor, I must object to these ques¬ 
tions on the same ground as before. We are here simply 
to determine whether or not this man will be adversely 
affected by being called to testify in this matter, and I 
hardly see where the sickness, the history of admis- 

244 sion and all that, is relevant to this proceeding. 

Mr. Hilland: We are entitled to know the basis 
for the witness’s opinion, Your Honor. 

The Court: The Court will hold that since the Doctor 
gave an opinion, it opens up the question on cross-exam¬ 
ination as to the basis of the opinion and the circumstances 
which make up the Doctor’s opinion. It may be inquired 
into. 

You may proceed. 

The Witness: At the time of his admission, I was the 
admitting physician, this was November 26, 1952. He was 
listless, he was apathetic, he was tremulous. He answered 
questions briefly, did not initiate any conversation himself. 
There appeared to be some over-all picture of slight de- 
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pression. In response to questioning, he described auditory 
hallucinations. He heard voices and he could not identify 
them, belonging to specific individuals, which screamed at 
him, which yelled, which shouted, which threatened him 
and called him ugly names. He described also seeing grin¬ 
ning faces and leering faces. At times during the exam¬ 
ination, he was tearful. 

By Mr. Hilland: 

Q. Sir? A. At times during the examination, he was 
tearful. The general picture and my initial diagnosis, par¬ 
ticular impression, was of a schizophrenic reaction. This 
is an illness which is also known by the name of dementia 
praecox; the newer psychiatric terminology refers to it as 
a schizophrenic reaction. 

245 Q. Did he tell you how long he had been suffering 
from auditory hallucinations? A. I do not have my 
complete notes with me and I do not recall the period he 
cited, but I do recall that he did state that this was noth¬ 
ing which had begun within the recent month or two; how 
long, however, I could not say specifically. 

Q. Does it refresh your recollection he told you that 
for eighteen months preceding your examination on No¬ 
vember 26, 1952, he had been having auditory hallucina¬ 
tions? A. I would have to see the original record. 

Q. Well, isn’t that about when he said he had them? A. 
I could not say whether that is about it, I can only faintly 
recall the period of a year but since I could not rely on 
that recollection, I did not offer it spontaneously. 

Q. Did he tell you both the visual and auditory halluci¬ 
nations had been averaging from once to five times a 
week? A. I have the figure in my notes here, from one 
time a week to four to five times a week. 

Q. Now, those hallucinations w'ere both auditory and 
visual, were they not? A. My recollection is they were 
predominantly auditory. 

Q. Didn’t he also complain that people stared at him 
and made sarcastic remarks? A. That is not in my notes, 
but I recall that he did. 
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Q. Would you describe that as a visual or audi- 

246 tory hallucination? A. I would describe that as 
neither. 

Q. What would that be? A. That falls more into the 
category of a false belief, a delusion of reference, where 
the person believes that many things refer to him, that a 
group of people who, for example, might be standing un¬ 
der a street lamp chatting, the patient might believe they 
are talking about him. 

Q. Yes, but on such an occasion when people stared at 
him, he would imagine that he saw them, would he not? 
A. These were real people. 

Q. They were real people? A. That is correct. An 
hallucination involves seeing something when there is noth¬ 
ing there. In the situation of imagining people talking 
about him is represented not a false sensory impression, 
because these were people talking, but rather a false be¬ 
lief, namely, the belief that they were talking about him. 

Q. And that they were staring at him, too? A. That is 
correct. 

Q. That would be a false belief? A. That is correct. 

Q. Now, when he had the auditory hallucinations, he 
heard voices screaming, yelling, shouting threats to kill 
him, didn’t he? A. I do not have the complete notes be¬ 
fore me, but my recollection is that some of the 

247 voices were of that nature, threats to kill him as 
well as calling him ugly names and some names 

which had a sexual connotation. 

Q. Didn’t he tell you that he first began having halluci¬ 
nations or auditory hallucinations in 1951 when he was 
then in the United States Army? A. The best of my recol¬ 
lection is that he stated these had occurred approximately 
a year before his admission to the hospital. 

Q. Didn’t he say that he had first mentioned them to 
a doctor while he was in the Army down in one of the 
southern states, Kentucky or Tennessee, and the doctor 
told him to forget them? A. Again, in the absence of 
notes, I can give you my best recollection, namely, that 
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at this time he was upset and nervous after his return 
from a combat area and reported this to the physician 
and was told to forget it. 

Q. Now, at or about the time he came in, didn’t you 
also get the history or some history of his case from Mrs. 
Porter? A. If you are referring to his wife, I saw her 
personally. 

Q. Yes. What date was that? A. I saw her December 
20, 1952. 

Q. What history of Mr. Porter’s case did you receive 
from her? 

The Court: Just a moment. What is the purpose of 
this inquiry? 

248 By Mr. Hilland: 

Q. Doctor, what- 

The Court: Answer my question. 

Mr. Hilland: I intend to show by this question what he 
learned from his wife also forms a basis for his diagnosis. 

The Court: What does that do with respect to the in¬ 
quiry we are making here? Are you seeking to establish 
that the Doctor was in error on his direct examination or 
are you furthering it? 

Mr. Hilland: If Your Honor please, I am seeking to show 
there has been a waiver of any privilege here by Mr. 
Frey, as committee. 

The Court: You are not serious in saying that. 

Mr. Hilland: I think he has waived it, Your Honor. 

The Court: That question is not one that comes within 
the scope of your inquiry. How would the waiver of a 
privilege by Mr. Frey make admissible the testimony of 
this Doctor as to what his wife told him? 

Mr. Hilland: I think we are entitled to find the entire 
background of the Doctor’s opinion. 

The Court: The Court doesn’t agree with that, there 
are limits to this cross-examination. This Doctor has tes¬ 
tified in chief that it w’ould upset this patient if he were 
called here, that is the scope of his testimony; and he has 


testified further that his diagnosis of the patient is that 
the patient has schizophrenic reaction of the cata- 

249 tonic type and it is based on the entire history of 
the patient. Now, your cross-examination to date 

would appear to the Court to add to the Doctor’s state¬ 
ments rather than to be cross-examination of the Doctor. 
You are simply bringing out material upon which the Doc¬ 
tor would increase his views. 

Mr. Hilland: Let me withdraw that question and ask 
this question, Your Honor. 

The Court: Before you get into questions, I think it is 
well for counsel to know what the Court’s view on this 
matter is, that there must be a limit on this cross-examina¬ 
tion. The presence of this Doctor on the stand to testify, 
for a limited purpose for which he was placed on the stand 
to testify, does not, in the Court’s opinion, open up the 
door to allow counsel to go into all of the background of 
this patient and all of the statements that he may have 
made to people in the past, as you have indicated, some 
eighteen months, as a basis for the Doctor’s investigation 
and determination, unless you are contending that that is 
evidence properly on cross-examination to dispute the Doc¬ 
tor’s diagnosis and his statement that the patient would be 
upset. That is the character of the Doctor’s testimony 
and that is the burden of his testimony in chief, and it is 
with respect to that that the Court would suggest that you 
inquire. 

Mr. Hilland: All right. 

Bv Mr. Hilland: 

Q. What other facts or history do you base your 

250 opinion on that you have given here today, Dr. 
Epstein? A. I based my diagnostic impression and 

diagnosis of this patient on my observations of him,- 

Q. And what were they? A. May I complete that sen¬ 
tence—on my observations of him, as well as any other 
material which is available about him from any source. 
In this situation, the material of greatest importance was 
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the examination on numerous occasions of the patient him¬ 
self. 

Q. What other facts do you base your opinion on? A. I 
base my opinion upon records obtained from the orphan¬ 
age in which he spent some years, and available Army and 
Air Force records. 

Q. What else? A. Interviews with anyone who knew 
him at all well; in this situation, his wife. 

Q. Did that include his wife? A. This would certainly 
include his wife; and on standardized psychological test¬ 
ing and on any laboratory reports w’hich might be avail¬ 
able. 

Q. Is Harry Clifford Porter physically ill? A. At the 
present time, he shows no signs of a definite organic dis¬ 
ease, insofar as I know. 

Q. Does he have access to the outside? 

Mr. Hamilton: I object, Your Honor. 

Mr. Hilland: I want to show’ Your Honor that he 
251 is not physically ill and that he is active physically. 

The Court: The Court has stated its position with 
respect to the scope of the cross-examination, and the 
Court is of the opinion that you are going beyond the scope 
of the cross-examination. The Court will sustain the ob¬ 
jection. 

Mr. Hilland: May I make a proffer, then, Your Honor? 

The Court: You may. 

Mr. Hillard: I have seen this witness Harry Clifford 
Porter, I saw him in the ward inside, and after w T e wrere 
unable to talk to him, he w’ent out in the courtyard w r here 
they were playing horseshoes, other inmates, and baseball 
and engaging in other outside sports. I think w’e are en¬ 
titled to show’ that, that he is not in any w*ay physically in¬ 
capacitated. 

The Court: There hasn’t been any statement on direct 
examination to the effect that the patient w’as physically 
incapacitated; it w’ould not be a proper subject of cross- 
examination. 
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By Mr. Hilland: 

Q. Now, can Harry Clifford Porter carry on a rational 
conversation ? A. By a rational conversation, do you refer 
to his answering my questions in lucid form and answer¬ 
ing the question I asked him? 

Q. Yes. A. He did. 

Q. And does he have the knowledge and apprecia- 

252 tion of the obligation of an oath? A. In my opin¬ 
ion of his mental condition at the present time, I be¬ 
lieve he would. 

Q. Does he have the knowledge and appreciation of the 
consequences of testifying falsely? A. It would be diffi¬ 
cult for me to give a definitive opinion here; I should 
think he would, however. 

Q. And does he have the ability at the present time to 
tell an intelligent story of what he saw take place or heard 
take place? A. I could not answer in the affirmative to 
that question, with respect to certain specific events, in 
which the event is rather intimately connected with his 
illness. 

Q. Well, can you say that he doesn’t have that ability? 
A. With respect to certain events, I do not believe he 
has that ability. 

Q. But in general, does he have the ability to tell an 
intelligent story of what he saw take place or heard take 
place? A. During the time of his hospitalization, I would 
answer that question in the affirmative; prior to his hos¬ 
pitalization, I do not know. 

Q. You do not know? A. I could not say. 

Mr. Hilland: That is all. 

253 Redirect Examination 

By Mr. Hamilton: 

Q. Doctor, you testified that this man Harry Porter 
could tell an intelligent story at this time, is that cor¬ 
rect? A. I would say he could tell an intelligent story of 
things which have occurred at the hospital and, if I might 



112 


set a date, after February or March of 1953, and I am 
basing this upon notes of mine which I looked at as re¬ 
cently as yesterday or the day before; for many events 
prior to that, there would be some difficulty in his do¬ 
ing so. 

Q. You testified that at the mere mentioning of testi¬ 
fying in court, Harry Porter has become extremely nervous 
and upset; is that true? A. When discussing the pros¬ 
pect of his testifying, I would answer that in the affirma¬ 
tive, it is true. 

Q. In view of the extreme nervous condition of this 
patient at the mere mention of testifying, in your opinion 
could he sit on that stand and testify as to an intelligible 
story and with the knowledge of an oath? A. My impres¬ 
sion would be that he would be rather disturbed sitting 
here, which might well interfere with his capacity to think 
a question through clearly. T can’t say that with any de¬ 
gree of definitiveness, but that would be my opinion. 

Q. You cannot testify that he would have the knowl¬ 
edge of an oath under the particular circumstances of this 
case, when he was sitting on the stand, is that cor- 

254 rect? A. I would say that it is certainly possible 
that his judgment might well be affected in that 

respect. 

The Court: Based on the entire testimony of this wit¬ 
ness, the Court has concluded that the circumstances are 
such that it would constitute a hardship upon this patient 
to testify, which might result in a definite prejudice to 
him in the treatment he is receiving. In those circum¬ 
stances, the Court will sustain the motion to quash and 
■will not require the individual to appear in court, in sup¬ 
port of and as a consequence of the order previously en¬ 
tered by the Court. 

255 Proceed with the testimony in this case. 

Mr. Hilland: Your Honor please, I would like at 
this time, because it seems the logical time to do it, to 
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make a new proffer of the testimony we offered yester¬ 
day through Dr. Epstein of this witness, on the ground 
that the privilege has now been waived by Mr. Frey, the 
committee of Harry Clifford Porter, and on the ground 
that the law is contrary to what Your Honor’s views were 
yesterday, that we would have to show that the knowledge 
of what is on the records at St. Elizabeth’s Hospital now, 
was in some manner communicated to the defendants be¬ 
fore they employed Harry Clifford Porter. I looked it 
up and I have cases I am prepared to give Your Honor. 
I gave your law clerk a list of them before the luncheon 
recess and I think the law is well settled that we do not 
have to show that that knowledge came to the attention 
of the defendants; it is sufficient that it was available and 
they could have found it, if they had made an investiga¬ 
tion. 

So I think that now, under the federal shopbook rule, 
the privilege having been waived and the law being in the 
state that it is, this evidence has now become admissible. 

The Court: Well, the Court will overrule the motion 
and will adhere to its former ruling of yesterday. 
*•*•••*••• 

279 Thereupon— 

Mabel D. Kendall 

plaintiff, called as a witness in her own behalf, being first 
dulv sworn, was examined and testified as follows: 
********** 
Direct Examination 
By Mr. Hilland: 

Q. Please state your name and address. A. Mabel D. 
Kendall, 1903 Bedford Street, Cumberland, Maryland. 

• •*#*••••• 

280 Q. And what was the name of vour sister? A. 
Codie A. Whitman. 

• ••••••••• 


282 Q. Did Codie Whitman ever marry? A. No. 

• •#*#*•••• 

283 Q. Now, when Codie Whitman came to Washing¬ 
ton in 1942, where did her father live? A. Her 

father lived with me. 

*####*•#•• 

284 Q. Then, as I understand it, from 1942 to 1950, 
Mr. Whitman lived with you in Cumberland? A. 

That is correct. 

Q. You and Mr. Kendall? A. That is right. 

Q. And then what did he do in relation to his work in 
1950? A. He retired. 

######*•#• 

Q. Now, after he retired, where did he live? A. 

285 He came to Washington around the first of Septem¬ 
ber and lived with my sister Codie Whitman until 

April, around the middle of April. 

Q. Now, where did he live during the balance of the 
year? A. From April to September, he lived with my hus¬ 
band and I at 1903 Bedford Street, Cumberland, Maryland. 

Q. What year did he commence that arrangement? A. 
The year he retired, 1950. 

Q. And how long did he continue that arrangement of 
be and Codie Whitman? A. Until the time of her death. 

290 Q. How frequently were you in touch wdth your 
sister? A. Every week. 

Q. At or about the time of her death, did you call her? 
A. Yes. 

Q. When? A. I tried to get my sister Friday evening 
before her death, all evening. I tried on Saturday, and 
Saturday evening until 12 o’clock. 

Q. Did anyone answer the phone on Friday night? A. 
No. 

Q. Did anyone answer it—up to what time did you call 
on Friday night? A. Probably 12 o’clock. 
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Q. Did anyone answer it on Saturday? A. No. 

Q. Did anyone answer it on Sunday? A. Yes. 

Q. And who answered it on Sunday? A. A man an¬ 
swered the telephone and I asked if Miss Whitman- 

Mr. Laskey: I object to the conversation. 

The Witness: A man answered the telephone. 

By Mr. Hilland: 

Q. Had you ever heard the voice before? A. No. 
291 Q. You don’t know who it was, I mean other than 
from what he may have said, do you know who it 

■was? A. I did not know until I asked who it was. 

***#*#*#*• 

297 Q. Mrs. Kendall, did you always keep in close con- 

298 tact with your sister Codie? A. Yes. 

Q. To know what her plans were? A. Yes. 

Q. Did you know of any plans for her to be away over 
the weekend when she was killed? A. I did not. 

• *##**•*•• 

299 Thereupon— 

William Floyd Whitman 

called as a witness by the plaintiff, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Hilland: 

*#**##•*•• 

300 Q. Will you please state vour full name and ad¬ 
dress? A. William Floyd Whitman, 1903 Bedford 

Street, Maryland. 

Q. At what place in Maryland? A. (No response.) 

Q. Cumberland, Maryland? A. Cumberland, yes. 

##**###**• 

303 Q. And where was your daughter Codie Whitman 
living? A. She lived in Washington. 
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Q. With whom did she live ? A. She lived at 1631 Euclid 
Street. 

Q. Did she live with anyone else? A. Well, she had up 
to I came to live with her, why she had girls in to share 
part of the- 

Q. When did you come to live with her? A. 1950. 

Q. And what part of 1950, did you come to live with 
her? A. Well, it was, see, I retired the first day of June 
and it was along about the first of September when I come 
to Washington. 

Q. How long did you remain there with her? A. I re¬ 
mained up until the next year, 1951, and I left and went 
back to Cumberland around about the first of May. 

Q. And then how long did you remain in Cumberland? 
A. Well, it was about four months. 

Q. Then where did you go? A. I come back to Wash¬ 
ington. 

Q. And where did you live when you came back then? 
A. 1631 Euclid Street. 

Q. With Miss Whitman? A. Yes. 

304 Q. How long did you remain with her then? A. 

Well, I remained on up until the hot months come, 
same time, about the first of May, I went to Cumberland 
on account of the hot weather. 
**•***•••• 

308 Mr. Hilland: Mr. Dezes is not there yet? 

Deputy Marshal: No. 

Mr. Hilland: May we approach the bench ? 

The Court: You may. 

(The following occurred at the bench:) 

Mr. Hilland: This witness, Andrew Dezes, lives at 1421 
West Hollins Street in Baltimore City, Maryland. He 
works at 2220 Old Frederick Road in Baltimore City in a 
restaurant there. He was served with a subpena this morn¬ 
ing about 5 o’clock by a Baltimore City policeman named 
Childs. We had left the witness fee and travel allowance 
with Mr. Childs to serve with this subpena. Mr. Childs 
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called my office this morning and said that he had trouble 
getting the witness to accept the subpena, finally got him 
to accept the subpena and got a receipt for it. He hasn’t 
had time to get the return over here, but this is what he 
left with my secretary. The witness would not accept the 
■witness fee and mileage because he said he wasn’t coming 
anyway. Now, it was a forthwith subpena, Andrew Dezes, 
rents furnished rooms and apartments in his home at 1421 
West Hollins Street, and we expected to prove by him that 
during a period of about two months immediately follow¬ 
ing the discharge of Harry Clifford Porter from the 
309 United States Army on July 27,1951, Harry Clifford 
Porter and his wife Fay Smith Porter lived there 
on the third floor and that he had occasion to observe 
Harry Clifford Porter and that at that time he was highly 
nervous. 

Mr. Laskey: He was what ? 

Mr. Hilland: Highly nervous, he acted funny. 

The Court: He acted funny? 

Mr. Hilland: He acted funny, he would switch off in his 
conversation and the witness concluded that he wasn’t 
right mentally. That is the substance of what I wish to 
prove by this witness. 

Mr. Laskey: What was the period of time? 

Mr. Hilland: The two months, he said immediately, I put 
it right after he was discharged from the Army. 

Mr. Laskey: WTien was that ? 

Mr. Hilland: July 27,1951. 

• ***••*•*• 

317 Mr. Laskey: I will make the stipulation for the 
purpose as requested by Mr. Hilland to its full ex¬ 
tent, but solely for the purpose of the Court’s consideration 
upon the argument of the motion which I intend to make, 
and I will not agree that that evidence could go before the 

jury in the event the motion is overruled. That 

318 would give Mr. Hilland time to issue an attachment, 
if he so wishes. In the event the motion is over- 




ruled, it would be proper rebuttal evidence to the evidence 
which I have to offer. 

The Court: Mr. Hilland, you have heard the suggestion, 
what is your position with respect to it ? 

Mr. Hilland: I heard the first part of it; as I under¬ 
stand it, you will stipulate for the purposes of arguing 
your motion for a directed verdict, that- 

The Court: The testimony of this witness, if produced, 
would be substantially as you outlined it at the bench. 

Mr. Hilland: Yes. 

Mr. Laskey: With the understanding that I would be 
free to argue my objections to its admissibility and com¬ 
petency. 

Mr. Hilland: Should the Court, with that evidence in, 
overrule your motion for a directed verdict, then what? 

Mr. Laskey: Then it is up to you to get the witness. I 
can’t agree that he would testify to that before the jury. 

Mr. Hilland: At least it would permit us to go forward. 

The Court: That is the advantage of it, it would permit 
you to go forward subject to your calling the witness or 
securing his presence in the event it should be determined 
that he should be present. 

Mr. Hilland: Yes. 

The Court: Contingent upon the ruling on the motion. 

Mr. Laskey: And I will further agree, if the witness 
is produced or appears at any time prior to the 
319 close of the case, upon the ruling of the court, Mr. 

Hilland can reopen his case for the purpose of put¬ 
ting it in. 

The Court: That seems a very constructive suggestion 
and one that will allow* us to go forward, if that stipula¬ 
tion is entered into. 

Mr. Hilland: That is satisfactory to us. 

The Court: I think it might be advisable to take a few 
minutes’ recess, you might wrant to work out the stipula¬ 
tion with some care. 

Mr. Hilland: I am willing to rely on what the record 
shows, Your Honor. 


Mr. Laskey: I am satisfied. 

The Court: You are willing to consider that the stipu¬ 
lation has been entered into as outlined by Mr. Laskey and 
as agreed to by you? 

Mr. Hilland: Yes, sir. 

The Court: The Court will endeavor to make it a little 
certain and you can correct the Court, if the Court does not 
state it as you understand it. The stipulation is to the 
effect that the parties agree for the purpose of the record, 
so far as concerns the presentation to the Court of the 
motion for directed verdict, that the testimony of the wit¬ 
ness in Baltimore would be substantially as outlined by 
Mr. Hilland in the conference at the bench, if the witness 
were present and testified at the trial; that if the Court 
overrules the motion for a directed verdict, after the 
320 presentation of argument by counsel, counsel for the 
plaintiff, Mr. Hilland, will have the right and the 
right will be reserved to him in the stipulation, to call the 
witness personally to appear and testify at the trial. 

Does that state it? 

Mr. Hilland: Yes, sir. 

Mr. Laskey: Yes, sir. 

*#****•#•• 

Mr. Hilland: With the Court’s permission, I would like 
to make the proffer at this time of what Harry Clifford 
Porter’s testimony would have been, if the Court had per¬ 
mitted us to call him as a witness. 

The Court: Very well. 

Mr. Hilland: In substance, we expected to prove by 
Harry Clifford Porter that he was born July 8, 1928, in 
Wyoming, and that he had a seventh grade education. His 
father’s name was Harry J. Porter, and he was an inmate 
of an insane asylum or a mental institution in 1947. That 
Harry Clifford Porter had served in the United States 
Army in Korea and was discharged on or about July 27, 
1951, and just before his discharge and after his return 
from Korea, he first began to have auditory hallucinations 
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and that he told a doctor at Fort Breckenridge, Kentucky, 
about his hallucinations, auditory hallucinations, and the 
doctor told him to forget about them. 

321 I expect to further show that upon his return to 
Baltimore City, where his wife lived with her par¬ 
ents, he was highly nervous, he quarreled with her parents 
on frequent occasions, he threatened to kill them, and be¬ 
cause he couldn’t get along with her parents where they 
lived at 1716 West Lombard Street in Baltimore City, they 
moved from that address to the third floor of 1421 West 
Hollins Street of Baltimore City, and that they didn’t get 
along there, either, and they went back to live with his 
wife’s parents at the West Lombard Street address in 
Baltimore City. 

We expect to show that for more than—we would have 
shown by him that for more than a year prior to his em¬ 
ployment by the defendants as a painter, on or about July 
11, 1952, he had been suffering from the auditory halluci¬ 
nations in which he heard voices, which he did not recog¬ 
nize, screaming, yelling and shouting threats at him and 
also calling him ugly names. And that at or about the 
time he killed Codie Whitman, he noted that his auditory 
hallucinations were more frequent and more disturbing, 
and that he also had false notions that people in his pres¬ 
ence were staring at him and were talking about him, call¬ 
ing him ugly names and threatening to kill him. 

I would also expect to prove by him that he told Detec¬ 
tive Couture of the Homicide Squad of the Metropolitan 
Police Department that he was given some beer on Satur¬ 
day, July 12, 1952, by Mr. Hickey, the defendant Mr. 
Hickey. 

I would also expect to prove by him that he was not 
a painter in the Air Force, that he was not doing 

322 any painting at the time he met Mr. Hickey, he did 
not tell Mr. Hickey that he was a painter, but rather 

told him that he had had some little experience in painting 
before he went in the Army. 
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That is what we would have proven by him, if the Court 
had permitted him to be called. 

The Court: The proffer will be noted in the record and 
the Court has already ruled with respect to the matter of 
the presentation of the witness to testify. In the circum¬ 
stances, the Court will overrule the proffer. 

Mr. Hilland: Now, to make the record perfectly clear, 
Your Honor, I also want to re-proffer the records of St. 
Elizabeth’s Hospital and the testimony of Dr. Epstein, be¬ 
cause I firmly believe, Your Honor, that Mr. Frey, by join¬ 
ing in the Hospital’s motion yesterday to quash the writ 
of habeas corpus and by acquiescing in the calling of Dr. 
Epstein in support of that motion, and by acquiescing in 
the questions that were put to Dr. Epstein by the Assistant 
United States Attorney, Mr. George Hamilton, Jr., waived 
the privilege between Harry Clifford Porter and Dr. Ep¬ 
stein and the records of St. Elizabeth’s Hospital, which 
were kept in the ordinary course of the business of the 
hospital and which recorded the history of the case obtained 
by Dr. Epstein and other members of the staff of St. Eliz¬ 
abeth’s Hospital for the purpose of treating Harry Clifford 
Porter. 

323 Now, as I understand the rule of evidence, any 
history a doctor, whethera psychiatrist or other 
medical man, receives from the patient for the purpose of 
treating the patient, that history is competent from the 
lips of the doctor. It is also competent as a part of the 
records of the hospital kept in the ordinary course of its 
business, under the federal shop book rule. 

And because the privilege was waived, I firmly believe, 
Your Honor, that after yesterday afternoon, Dr. Epstein’s 
testimony became freed of the privilege and the St. Eliza¬ 
beth’s Hospital records became competent and admissible. 

The Court: The Court will overrule the proffer, which 
proffer is to be noted in the record. 

Now% is there anything further in the way of a record 
or testimony or evidence? 
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Mr. Hilland: The plaintiff rests, Your Honor. 

The Court: The plaintiff rests. 

Counsel for the defendant may proceed. 

Motion for Directed Verdict 

Mr. Laskey: If the Court please, I would like at this 
time to move for a directed verdict on behalf of each of 
the defendants and ask that the motion for a directed ver¬ 
dict, insofar as the American Security and Trust Company 
is concerned, be considered as a separate motion, and the 
motion for a directed verdict as to the defendants Gore 
Properties, Inc., and William Freeney Hickey, be consid¬ 
ered as a joint motion. On their respective be- 
324 halfs, I am prepared to proceed with the argument, 
if the Court wishes to hear it. 

The Court: Yes, the Court will hear counsel. 

Mr. Laskey: I make the distinction in the separate mo¬ 
tions with regard to the American Security and Trust Com¬ 
pany and the other two defendants, for the reason that, as 
I understand the evidence so far as the American Security 
and Trust Company is concerned, there is nothing to hold 
them responsible in this case in any fashion. 

The evidence, all produced by Mr. Hilland, is to the 
effect that the American Security and Trust Company pre¬ 
pared lease forms, executed leases, sent leases to tenants, 
received rental payments, made disbursements of amounts, 
did not hire Mr. Hickey, did not supervise Mr. Hickey, and 
did not have anything to do with the hiring of painters and 
laborers about the apartment building, and specifically had 
nothing to do and had no knowledge of the hiring of Mr. 
Porter. 

There is no evidence in the case that they had any duties 
in any regard as to management—I will withdraw that, 
there was some testimony to the effect that emergency re¬ 
pairs, they might take care of. But they were in no sense 
general agents and since they are being sued individually, 
and since there is no effort on the part of the plaintiff to 
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hold Gore Properties, Inc., or Mr. Hickey on account of 
any of the activities of the American Security and Trust 
Company—it was incumbent upon Mr. Hilland to show 
first a duty on the part of American Security and 

325 Trust Company, and secondly some violation of that 
duty and that the injuries were the proximate result 

of that violation—no one of those points has been estab¬ 
lished insofar as that defendant is concerned. 

Now t , with regard to the other tw'o defendants, Gore 
Properties, Inc., and William Freeney Hickey, I don’t 
think it w’ould serve any purpose for my undertaking a 
review' of the testimony since the testimony should be quite 
fresh in Your Honor’s mind, it is very limited in amount 
and in scope. 

It consists solely of the testimony on this point, I think 
at this point we can only consider the testimony on deposi¬ 
tion and direct examination of the hostile witnesses, Mr. 
Hickey, Mr. Gore and Mrs. Hickey. All of the other evi¬ 
dence, as I have reviewed it briefly here in preparing for 
argument, has to do with the fact of death and the dam¬ 
ages, and those points are not in issue at this stage of the 
case. 

Our position, to summarize before going into detail of 
the argument, is that before the plaintiff can recover, it 
must be established that there w'as negligence in the hiring 
or supervision of the man Porter and that that negligence 
resulted, in natural and unbroken sequence without any 
intervening sufficient cause, in the death of the decedent in 
this case. I think that is basic law. 

To establish negligence in hiring and to permit the plain¬ 
tiff to recover on negligence in hiring, it is our position 
that the plaintiff must show two factors. 

326 The Court: I didn’t hear the words, they must 
show' w'hat? 

Mr. Laskey: The plaintiff must show two factors, first, 
an inadequate or negligent investigation, and secondly, the 
burden is on the plaintiff to show that an adequate investi¬ 
gation w'ould have disclosed facts sufficient to put the em- 
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plover on notice. The same thing is true with regard to 
the supervision, because the degree of supervision would 
be controlled by the necessity therefor. And then again, 
that just relates to the charge of negligence in hiring and 
supervising, but the underlying proximate cause remains 
as an element which the plaintiff must establish. 

I would like, on the point of proximate cause, to refer 
the Court to the case of Howard v. Swagart, 82 U. S. App. 
D. C. 147, 161 F. 2d 651, decided May 5, 1947. 

(The balance of Mr. Laskey’s argument is not made a 
part of this transcript.) 

• **#*#*#•* 

327 The Court: Counsel for plaintiff, respondent in 
the motion, may proceed. 

(The argument of Mr. Hilland is not made a part of this 
transcript.) 

The Court: Well, the Court has indicated in its state¬ 
ment its thinking in this matter, it felt that it was proper 
that it should indicate its thinking. It did so in connection 
with the exclusion of the evidence of the record made a year 
after this most tragic and unfortunate murder, for which 
no one could fail to have the greatest abhorrence. The 
Court has indicated its feeling in this matter, which is, 
tersely stated: Do you rely solely upon the fact that the 
defendant made no inquiry as to the mental condition of 
the person who committed the murder, in and of itself 
standing alone, or do you have some evidence which would 
put the employer on notice that he should, in the exercise 
of reasonable and ordinary care, have made an inquiry as 
to the mental state of the proposed employee? Counsel 
stated in answer to the question, propounded at the time 
the Court was about to rule on the reception of the evi¬ 
dence, that counsel did not have any such evidence, that he 
was not relying on any evidence which put the defendant 
on notice that he should make an inquiry as to the sanity 
of this individual. 

328 So, it comes down to the question, as the Court 
view’s it, as to whether an individual employer, who 
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employs an employee to perform work which is not in¬ 
herently dangerous, whether such an employer owes a duty 
to make an inquiry as to the mentality or the mental habits 
of the proposed employee, when the employer had not 
been put on notice by anything in the record which would 
cause that employer to feel that there existed a necessity 
for an inquiry as to the proposed employee’s mentality, in 
order that those with whom the employee might come in 
contact might be protected against assault by the proposed 
employee. That, to the Court’s mind, is the situation in 
this case. 

Unless the employer is put upon notice by some fact 
which would cause him to make an inquiry as to the men¬ 
tality, mental health or habits of the proposed employee, 
then, in the Court’s opinion, no burden rests upon a pro¬ 
posed employer to make an examination as to such phases 
of the proposed employee’s life, habits and activities. 

Now, the Court has read a great many cases in connec¬ 
tion with this case. This subject is pretty well annotated 
in a note which appears in A. L. R., the same type of note 
in different reports of the A. L. R., under the heading, 
“Assault by a servant, liability of employer for personal 
assault by employee upon a customer or one with whom 
the employee comes in contact.” The Court has read them, 
they are in 40 A. L. R. 1212, 114 A. L. R. 1033 and 34 A. L. 
R. 2d 372, and in all those cases, of which there are a 
great many reported, stress is laid in every instance 
329 on the engaging or retaining of a servant of known 
viciousness, a person of known violence and dis¬ 
orderly propensities; a person who on previous occasions 
performed acts, did things which put the employer or the 
proposed employer on notice that the proposed employee 
was a person with a tendency to do the thing which caused 
the damage. 

Now, here, the facts are that the employer looked for a 
painter. He went to an Army installation, which was near 
where he had occasion to be from time to time, and there he 
saw Army personnel engaged in painting and saw this in- 
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dividual, who committed the murder, engaged with the 
others in activities having to do with painting; the indi¬ 
vidual who admitted the murder being, at that time, en¬ 
gaged in cleaning or washing or tending to brushes in 
connection with painting activities. 

The representative of the defendant spoke to the indi¬ 
vidual, asked him if he wanted to do some painting work 
outside of his regular hours as a member of the Army per¬ 
sonnel, and the individual said he did. It was arranged 
that they would have a further conference and the indi¬ 
vidual came to the apartment where the representative of 
the defendant lived and carried on his work for the defend¬ 
ant, and there they conferred and eventually terms were 
agreed upon for the performance of the painting work. 

Now, the representative of the defendant had seen the 
individual Porter in his Army uniform, saw him doing 
work in pursuit of his Army activities, was aware 
330 that he was a part of the Army, and accepted all 
the implications that go with such an observation. 
He employed the man to do painting work, placed in his 
hands no dangerous instrumentality, saw nothing in the 
man’s appearance, according to the record, which would 
cause him to feel that the man was suspect as to his men¬ 
tality; observed nothing in what he heard the man say or 
the manner in which he said it, which would cause him to 
feel that the man was suspect as to his mentality; states 
he was a quiet person, a courteous person in his activities 
and in his demeanor. 

It is obvious that if this man committed this most hor¬ 
rible murder, he had a tendency in that direction, and it 
has been determined that he is of such a mental state that 
he needs to remain in a mental institution. 

But the defendant, through his agent, is not charged 
with notice as to the man’s mentality; as we say in in¬ 
structions to the jury, only the all-seeing eye of the Al¬ 
mighty can read the human mind. Certainly, there is 
nothing in this record to idnicate that the defendant, 
through its manager, saw or heard anything that would 
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put the defendant on notice that it should, in the exercise 
of ordinary care and caution, make an inquiry as to the 
mental state of this proposed employee. 

Now, the question arises under that state of facts, 
standing alone, is it incumbent upon the defendant in 
order to discharge his obligation, to free himself 

331 from negligence, to make an independent inquiry 
as to the sanity of the individual who later is shown 

to have been a person of unsound mind? To impose such 
a responsibility upon an employer or any person who em¬ 
ploys another, and to hold that a person who employs an¬ 
other individual, without any notice that he is mentally 
unsound, employs him at his peril against the risk of being 
called upon to respond in damages for any injury that that 
employee wreaks upon another, would be to the Court’s 
mind an unconscionable doctrine, an unconscionable bur¬ 
den. 

I appreciate the zeal of counsel for the plaintiff. I ap¬ 
preciate that he feels, and feels sincerely, that this matter 
should be submitted to the jury. 

The Court ow^es an obligation, under its judicial oath, 
to exercise its best judgment and it is doing so. If this 
case were to be based upon or to turn upon a matter of 
sympathy, it is, of course, obvious how anyone, in a posi¬ 
tion to exercise sympathy conscientiously, would rule. 

Mr. Hilland: May I say something, Your Honor? Your 
Honor spoke of your judicial obligation. Rule 50(b) per¬ 
mits you to reserve your ruling, take all the evidence, take 
the verdict, and upon appeal, there w’ouldn’t have to be a 
retrial, if there should be a reversal. 

The Court: I will hear from counsel for the defendant 
on that; that is a request that is often made. 

332 Frankly, it wouldn’t call for a retrial, but if the 
Court granted a directed verdict at the close of all 

the evidence, it wouldn’t put the case in any better posi¬ 
tion than it is in now unless the Court should allow the 
case to go to the jury and allow the jury to return a ver¬ 
dict ; then, of course, it would be a one-package case and it 
could go up and if the Circuit Court of Appeals affirmed it, 
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it would affirm it in such a way that the verdict would be 
reinstated. But that imposes upon the Court the responsi¬ 
bility of instructing the jury, and the question in the 
Court’s conscience is whether it is justified in instructing 
the jury to pass upon questions upon which the Court does 
not feel there is evidence sufficient to justify the submis¬ 
sion of the case to the jury; that is, frankly, the situation. 

Mr. Hilland: Rule 50(b), as I understand it, was written 
into the new rules so that in difficult cases like this, a jury 
might, even though the Court thinks as a matter of law 
this doesn’t show negligence, the jury might find that it 
was negligence on the part of the defendant. There would 
be a verdict for the plaintiff in that event but, notwith¬ 
standing the verdict. Your Honor would enter judgment 
for the defendant. We would then take an appeal from 
your order entering a judgment for the defendant notwith¬ 
standing the verdict and, if the Court of Appeals disagrees 
with you, it can come back to reinstate our verdict and 
judgment and we won’t have to try it again. Now, 
333 that was done by Judge Bailey in a case I had, en¬ 
titled Gleason v. the Academy of the Holy Cross; he 
did just exactly that. He disagreed with me, there was a 
verdict for the plaintiff; notwithstanding the verdict, he 
entered judgment for the defendant. We took an appeal, 
it was reversed, and the verdict was reinstated and it cer¬ 
tainly saved a lot of time. 

The Court: The Court appreciates the rule; the Court 
appreciates the permission granted the Court to do that. 
Frankly, it is a question, with the Court, of submitting this 
case to the jury. If the Court feels as it does, it is dif¬ 
ficult for the Court to perceive how it can submit the 
case to the jury on proper instructions. 

Mr. Hilland: All it has to be submitted on is this, Your 
Honor, whether or not the jury believes from the evidence 
that the conduct of the defendant was the conduct of an 
ordinarily prudent person under the circumstances. You 
don’t have to express any view that you think, as a matter 
of law, that this doesn’t show negligence. 
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The Court: I will hear counsel for the defendant. The 
Court will state it is not without having given some thought 
to this situation. I appreciate the convenience that follows 
a submission and a determination, and a presentation of 
the matter to the Circuit Court of Appeals in such shape 
that it either affirms or reverses the case as though it had 
been fully submitted and, indeed, it is fully sub- 

334 mitted under such circumstances. 

Mr. Hilland: May I say just this one little thing, 
the reason why it is a great advantage in this case, Your 
Honor, is that I am sure the bulk of the evidence in this 
whole affair is in the record now and Mr. Laskey’s defense 
is going to be very brief on the basis of facts. I don’t see 
what he could put in that would very much enlarge the rec¬ 
ord in this case. 

The Court: I am giving consideration to your sugges¬ 
tion. I think it is only proper that I should hear from 
counsel for the defendant with respect to the suggestion. 

Mr. Laskey: I don’t think the suggestion is applicable 
under the circumstances here, in the light of the considered 
ruling the Court has made as to the law applying to this 
case. Now, in the light of the careful enunciation which 
Your Honor has made of your findings, I do not see how 
you could put this case to the jury in the light of the in¬ 
structions which we would request and, if Your Honor fol¬ 
lowed the ruling, you would have to grant and I am sure 
you would, in the light of the fine exposition of law which 
you have made. I think the rule, as Your Honor has in¬ 
dicated, is not mandatory. It gives the Court, in excep¬ 
tional circumstances, in cases where the Court has a sub¬ 
stantial doubt in its own mind as to what it might do after 
a verdict is rendered, time to further consider and 

335 then give judgment one way or the other, after the 
verdict is rendered. 

Now, where we have as sharp an issue as we have here 
and where Your Honor has indicated what your ruling 
might be, I think it would be unreasonable to put the de¬ 
fendant to the expense of further litigating something 



which, in effect, Your Honor has decided; and naturally, 
I think it has been properly decided. 

I don’t make that suggestion of expense facetiously or 
pecuniously. The burden and expense of litigation is be¬ 
coming of increasing concern to everyone at the bar as well 
as on the bench. 

Where the issues are sharply drawn, susceptible to de¬ 
cision, I think it should be decided. There would be 
nothing to be gained for appellate review of this question 
by the procedure which Mr. Hilland suggests; in some 
cases, there would be something to be gained. There would 
be nothing, I represent to the Court, in the evidence which 
I would produce, which would alter the questions to be con¬ 
sidered. Certainly, my evidence would not strengthen the 
plaintiff’s case. It would be directed largely to what it 
would have been possible for the defendant to have found 
out if thev had made an investigation, which would consist 
of going to the employer and those who were in daily asso¬ 
ciation with the individual and those who supervised him 
in his Army work. That evidence would, in effect, 
336 be cumulative of the position which we have already 
taken. I don’t think there is anything to be gained 
by getting that and then subjecting the government, as 
well as the parties, to the expense of protracting this trial. 
I don’t know how brief I could be, I was hopeful that I 
could be brief in the presentation of it, but it would re¬ 
quire some time: it would require further tying up of the 
Court, as I see it, to no purpose whatsoever, since the 
question to be presented ultimately, if it is to be the sub¬ 
ject of appellate review, should be decided on the basis 
of the law as it now exists, and there is no indication that 
there is a real question at this time. 

Mr. Hilland: Your Honor please, I want to hand up three 
requests for instructions I had prepared. 

The Court: I will ask you to withhold those until the 
Court makes an observation, please. 

The Court will consider the practical phase of this situa¬ 
tion in this regard; the Court has indicated its view and 
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if it were submitted and a verdict were rendered, the 
Court would feel constrained to grant a motion non ob¬ 
stante verdicto. 

Now, the question in the Court’s mind is a practical 
one, as to fairness and propriety in all the circumstances. 
The plaintiff is from outside of the city; we will not again 
convene until Tuesday. I assume that the plaintiff is not 
so far removed that she would not go to her home, back 
to Cumberland, and return here for Tuesday in any 

337 event. It will not require very much time in the 
event the Court should determine to submit the 

case to the jury, that is, the Court assumes it will not re¬ 
quire very much more time for the defendant to make 
its record, whatever it might be, whatever it might choose 
to put in the record. 

The Court, in asking counsel for the plaintiff to with¬ 
hold his proffer of the instructions, will make this state¬ 
ment of its views as follows: The Court will request or 
will permit counsel for the plaintiff, in the interim between 
now and Tuesday morning, to prepare instructions, having 
in mind the Court’s position and attitude and point of 
view, as expressed by the Court, and if the Court concludes 
from an examination of the proffered instructions that it 
can justifiably permit the case to proceed and to be sub¬ 
mitted to the jury under the circumstances and in the face 
of the record which has been made, including the Court’s 
ruling on this motion as it indicated it would, then the 
Court would submit the case to the jury on the instructions 
which the Court concludes it could justifiably use. 

So that it is the Court’s view that this matter be allowed 
to remain as it is, subject to the presentation by the plain¬ 
tiff and, of course, by the defendant, if the defendant 
desires to do so, of proposed instructions in order that the 
Court may determine, from an examination of those pro¬ 
posed instructions, whether in the light of the 

338 Court’s view as expressed, the Court would feel 
justified in submitting the case to the jury as indi¬ 
cated, as a possible basis of procedure in Rule 50(b) of 
the Federal Rules of Civil Procedure. 
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So, it is not necessary to present your instructions now, 
unless you have them entirely prepared. 

Mr. Hilland: I have, Your Honor, and what I was about 
to say is, in my opinion, and I don’t expect Your Honor 
to rule on it now, I assume you will hold it until Monday, 
in my opinion the Court can submit this case on these in¬ 
structions without embarrassment to the Court’s views. 

The Court: All right. 

(The instructions were handed to the Court.) 

The Court: Well, the Court will withhold its final rul¬ 
ing on this matter until Tuesday morning. 

Mr. Laskey: I would like a little assistance from the 
Court in one regard, I think it is rather typical of the 
situation that is created by following the procedure under 
this rule. I have two servicemen in the witness room, one 
of whom I have brought down twice from Bainbridge. He 
has a long weekend coming up, I can’t hold him over the 
weekend; the service people, if I let him go- 

The Court: You could have him back here by Tuesday 
morning, could you not? 

Mr. Laskey: Yes, I could have him back here by Tues¬ 
day morning, but it seems to me, in the light of the 
339 position that Your Honor has taken that, instead 
of just bringing him back on Tuesday and bringing 
this other boy back on Tuesday, we should have some little 
time to know that it is necessary to bring them back. I 
just point out the fact that we have had him down twice, we 
have him here now ready to go. 

The Court: Well, counsel for the plaintiff has submitted 
all the instructions which he states he desires to submit, 
the Court can examine them right now. If the Court 
feels, upon examination of these instructions which it had 
given plaintiff until Tuesday morning to present, that the 
Court can justifiably submit this case to the jury under 
these instructions, then the Court will grant the request 
that the Court exercise its discretion under Rule 50 and 
submit the case to the jury; and if it finds, upon reading 
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the proposed instructions, that it cannot, the Court will 
rule that it cannot, at this time. 

So, if you will give the Court a few minutes to peruse 
these instructions, the Court will make a ruling. 

Of course, the nub of the whole thing is the question of 
Instruction No. 1. 

Mr. Hilland: Yes, Your Honor. 

The Court: I regret very much, in view of your zeal, 
Mr. Hilland, to be compelled to state that this Court does 
not feel it could conscientiously and justifiably give this 
instruction. 

Mr. Hilland: Well, what I thought it did- 

340 The Court: It allows the jury to speculate, without 
having in mind the very factor the Court must take 
into consideration and which, if the jury takes into con¬ 
sideration, the Court would be compelled to instruct the 
jury it was under an obligation to return a verdict in favor 
of the defendant, namely, the matter of placing the de¬ 
fendant on notice. There is nothing in here that leaves 
any leeway on that proposition. There isn’t any evidence 
here in the record which the Court feels justifies the Court 
in submitting to the jury the question of whether or not 
the defendant was placed on notice, because there is an 
absence of evidence to support the contention that the 
defendant was placed on notice and, absent that evidence, 
that the defendant was put on notice, that it was incum¬ 
bent upon the defendant to make inquiry and investiga¬ 
tion as to the sanity of this defendant. 

The Court does not feel that that question could be 
submitted to the jury, and that comes down to the negli¬ 
gence upon which you would have to rely. There is an 
absence of any evidence here, in the Court’s opinion, that 
would justify the submission of Instruction No. 1. I don’t 
see, Mr. Hilland, in view of the Court’s view in this matter 
which it has taken, that it would be possible to submit 
this case to the jury on any question of fact which the 
Court feels is open, as a basis for determination of negli¬ 
gence under the record in this case. A lack of notice and 
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a lack of placing the defendant on notice, according to 
the record, as the Court has stated throughout, 
341 is a vital defect or failure of evidence and it is ap¬ 
parent in the Court’s mind that it simply cannot be 

cured. 

Mr. Hilland: On that question of notice, one thing Your 
Honor is overlooking, I think, is the stipulation concerning 
the testimonv of Mr. Dezes. The substance of that was 
that, when he returned from the service and lived in Mr. 
Dezes’ home in Baltimore, he was highly nervous. 

The Court: Mr. Hilland, I will interrupt you because I 
know what you are going to say and I don’t want to cause 
you to argue unnecessarily. But it isn’t what the defend¬ 
ant would have found if it had gone to Baltimore and in¬ 
quired, but the question is, was the defendant placed on 
notice that it was required, in order to exercise reasonable 
care, to go to Baltimore and inquire about this person’s 
mentality, and the Court is not persuaded there is any¬ 
thing in the record to justify that. The stipulation with 
respect to what Mr.—the man with the strange name— 
would testify, the man from Baltimore, the Court had that 
in mind in making its ruling; that does not supply the lack 
which the Court finds and which the Court has inquired 
about throughout. 

Mr. Hilland: No, but it does supply and show that, had 
they made what a jury might find was a reasonable investi¬ 
gation, they could have found it. 

The Court: The Court has ruled on that. The Court does 
not impose upon the defendant under these circum- 
842 stances, in the face of the record, the necessity of 
making the inquiry to which you refer. 

If these are the instructions, Mr. Hilland, I am prepared 
to rule on the cause. 

The Court will adhere to its ruling sustaining the motion 
for a directed verdict. 

Call the jury back. 
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(The jury returned to the courtroom.) 

The Court: Ladies and gentlemen of the jury, legal ques¬ 
tions have arisen in connection with this case which have 
been presented to the Court and have been argued by 
counsel on both sides to the Court. Pursuant to the Court’s 
obligation and responsibility, which is its own, the Court 
has ruled as a matter of law that the defendant is not liable 
to the plaintiff in this case. Therefore, the Court directs 
the jury to return a verdict in favor of the defendants, and 
the clerk will take the verdict of the jury. 

Deputy Clerk: The jury please rise. 

Members of the jury, your verdict in this case is for the 
defendant Gore Properties, Inc., the defendant American 
Security and Trust Company, and the defendant William 
Freenev Hickey, by the direction of the Court and that is 
your verdict, so say you each and all. 

(The jury signified affirmatively.) 
«**<*****•« 

Filed Jul. 29, 1955 

Plaintiff's Exhibit No. 1 Coroner's Report 

An inquisition taken at the D. C. Morgue in the County 
aforesaid, on the 15th day of July in the year of 1952 be¬ 
fore me A. Magruder MacDonald, M.D., Coroner of the 
said County, upon the view of the body of Codie A. Whit¬ 
man then and there lying dead, upon the oaths of William 
B. Anderson, Thomas Kilpatrick, Felix J. McDonald, Ar¬ 
thur D. Boggs, Herbert Holder, William Escavaille, good 
and lawful men of the said County who, being sworn upon 
the Holy Evangelists of Almighty God, and charged to 
enquire wiien, where, how, and after what manner the said 
Codie A. Whitman came to her death, do say upon their 
oaths that Codie A. Whitman, white, female, 39 years, of 
1631 Euclid Street, N. W., Apartment 201, came to her 
death as the result of Asphyxia due to mechanical strangu¬ 
lation (towel). She was pronounced dead on scene by 
Doctor Morales of Casualty at 12 Noon, July 14, 1952. 
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We further state that said deceased was in an alterca¬ 
tion with Harry Clifford Porter, white, 24 years, U. S. 
Army Air Force, stationed at the Washington National 
Airport, with the 1025th Air Base Group, between 1 p. m. 
and 5 p. m., on July 12th, 1952, in the apartment of the 
deceased. Harry Porter arrested and held for the action 
of the Coroner. 

We believe Harry Clifford Porter (Sergeant, US Air 
^orce) responsible for the death of Codie A. Whitman and 
hold him for the action of the Grand Jury. 

#*###*###• 
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QUESTIONS PRESENTED 

In the opinion of counsel for appellees, the questions are: 

1. Is an employer-landlord in the District of Columbia, 
who is not put on notice by any overt act or facts calling 
attention to the possibility of mental incapacity or insanity 
of a prospective employee, required to conduct an investi¬ 
gation into the state of mental health of such employee 
before hiring or retaining him to perform work not in¬ 
herently dangerous? 

2. Is such an employer who hires an individual who later 
viciously and insanely assaults a female tenant, causing 
her death, liable under the death by wrongful injury 
statute, where there is no showing that an investigation 
if made would have produced any evidence of insanity or 
viciousness ? 

3. Is evidence concerning the medical history and diag¬ 
nosis of an employee’s mental illness admissible for any 
purpose in a case where an employer is charged with 
negligence in hiring and supervising such employee, where 
such evidence consists of a doctor’s observations and hos¬ 
pital and Veterans Administration records, none of which 
was acquired or assembled until more than four months 
after the alleged negligent acts, and where the record con¬ 
tains no evidence of any overt act or fact to put such em¬ 
ployer on notice of the possibility that such an employee 
was insane or dangerous to others? 

4. Did the lower court abuse its discretion in quashing 
a writ of habeas corpus ad testificandum after finding on 
competent evidence that the witness was a patient in a 
mental hospital undergoing treatment, and that calling the 
witness to testify would constitute a hardship to the witness 
and might result in definite prejudice to him in the treat¬ 
ment he was receiving? 

5. Can this Court, in an appeal from a judgment on a 
directed verdict in a civil damage case, review the action 


of a district judge quashing a writ of habeas corpus ad 
testificandum in a Habeas Corpus proceeding instituted 
by separate petition filed in said case but directed to a 
respondent not a party thereto? Such witness if pro¬ 
duced would have testified in the civil case. 

6. Is a rental collection and disbursing agent, who does 
not hire or supervise the resident manager or other em¬ 
ployees of an apartment building, responsible for the 
alleged negligence of the resident manager in hiring a 
casual employee? 
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No. 12,818 


Mabel D. Kendall, Ancillary Administratrix of the Estate 
of Codie A. Whitman, Deceased, Appellant, 

v. 

Gore Properties, Inc., a corporation, American Security 
and Trust Company, a corporation, and William 
Freeney Hickey, Appellees . 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

Appellant’s decedent was a tenant in an apartment 
building owned by appellee Gore Properties, Inc. (App. 3) 
and of which appellee Hickey was resident manager 
(App. 5). 


The extent of appellee Trust Company’s connection with 
the apartment building was to execute leases (App. 95), 
receive rent payments and make disbursements (App. 94), 
and to make extreme emergency repairs (App. 94). It 
did not hire, supervise or control employees of the apart¬ 
ment building. (App. 94, 95, 96) 

Some two or three weeks prior to July 12, 1952, Hickey 
observed one Harry Clifford Porter cleaning brushes out¬ 
side an Air Force shop and later had a conversation with 
him about making some extra money painting (App. 51). 
Some time later, on July S or 9, 1952, Porter came to the 
apartment building and had a conversation with Hickey, 
which resulted in the hiring of Porter and another to do 
painting in individual apartments in the building (App. 54). 
Porter started work Friday, July 11, 1952, and was as¬ 
signed to paint in decedent Codie A. Whitman’s apartment 
(App. 55). 

At the time Porter went to work painting in Miss Whit¬ 
man’s apartment, Hickey knew that he was an enlisted man 
at the Air Force base of the 1025th Squadron (App. 66), 
that he was of normal appearance (App. 67), that there 
was nothing unusual about him and that he was courteous 
and very quiet (App. 71). On July 12,1952, Miss Whitman 
was strangled to death in her apartment with a painter’s 
towel and Porter confessed to the crime. (App. 135, 
136, 19). 

Porter was indicted but never brought to trial, having 
been found to be of unsound mind, on November 14, 1952 
(App. 24). 

The court excluded evidence offered by appellant con¬ 
sisting of testimony by Dr. Leon Joseph Epstein and the 
medical records of Saint Elizabeth’s Hospital and the 
Veterans’ Administration. All of this evidence would 
have been based upon information and records acquired 
or assembled more than four months after the events 
complained of, and after Porter had been committed to 
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Saint Elizabeth’s Hospital and a Committee appointed 
for him (App. 26, 28, 37), and would have consisted of 
recitals by Porter of his private hallucinatory experiences; 
recitals by Porter’s wife of behavior on his part after his 
return from Korea and before his reenlistment [during 
which period they were living in Baltimore (App. 116, 
117)]; and Porter’s family history, the source of which is 
not specifically shown (App. 25-30, 37). Appellant’s coun¬ 
sel admitted that there was no evidence to put appellees 
on notice as to Porter’s mental condition on or before 
July 12, 1952 (App. 35); and nowhere in the record does 
it appear that the information contained in the excluded 
testimony was either known to appellees or available to 
them from any source on or before July 12, 1952. 

SUMMARY OF ARGUMENT 

In the absence of authority imposing absolute liability 
on a landlord for assaults upon a tenant by an employee, 
appellant has no case upon the present record. Liability in 
such cases has been predicated upon the doctrine of re¬ 
spondeat su-perior , not invoked by appellant, or on the 
ground of failure to exercise reasonable care in the hiring 
or retention of the employee. In the absence of notice 
of some fact indicating a need for investigation into an 
employee’s mental health, failure to make such investiga¬ 
tion is not negligence. Furthermore, it must appear that 
such investigation, if made, would have disclosed some 
reason for not engaging the employee. 

The testimony of Dr. Epstein was privileged. Irre¬ 
spective of privilege, his testimony would have been hear¬ 
say and based upon events too remote to be probative. 
Appellant’s proffer contains nothing, either expressly or 
by implication, to the effect that Porter on or before 
July 12 would have appeared to the lay employer to be 
a dangerous person or one of unsound mind. 

The same objections apply to the records of St. Eliza¬ 
beths Hospital and the Veterans’ Administration and the 
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proffered records were not within the Federal Shop Book 
Rule. 

The District Court’s action in quashing the writ of 
habeas corpus ad testificandum was a proper exercise of 
its discretion to protect a ward of the Government. 

The record does not show that appellee Hickey was in 
any sense an agent of appellee American Security and 
Trust Company. 


ARGUMENT 

(1) The Record Does Not Show Negligence in the Hiring or 

Retention of Porter 

Negligence is a fact to be proved and will not be pre¬ 
sumed or inferred from injury alone. Argonne Apartment 
House Co. v. Garrison, 59 App. D.C. 370, 42 F. (2d) 605. 

As appears from the Counter Statement of the Case, 
appellees at the time of hiring knew Porter to be an enlisted 
man in the armed forces of the United States, and within 
two or three weeks before the hiring had observed him 
on one or more occasions to be engaged in the ordinary 
activities of an enlisted man on active duty. He was normal 
in appearance; there was nothing unusual about him, and 
he was observed to be courteous and very quiet. This 
certainly is at least the equivalent of the circumstances 
preceding the hiring of the employee in question in the 
case of Argonne Apartment House Co. v. Garrison, supra. 
In the cited case the employee who subsequently committed 
the theft from a tenant, on the occasion of the single inter¬ 
view before his hiring, presented two or three written 
references -which were not investigated to any extent. On 
such a record this Court held that there was no proof of 
negligence on the part of the employer, and that it was error 
for the trial court not to grant defendant’s motion for the 
direction of a verdict. 
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(2) It Does Not Appear That a More Thorough Investigation 
Would Have Disclosed Any Fact to Put Appellees on 
Notice That Porter Would or Might Probably Commit a 
Vicious or Insane Assault 

Whether or not an investigation is adequate or inade¬ 
quate, it positively appears from the decisions in this Dis¬ 
trict that inadequacy of investigation alone is not sufficient 
to establish the liability of an employer for an employee’s 
tort committed after the hiring. In the Argormt case, 
supra , the Court said there was no evidence to show that 
further investigation would have disclosed sufficient facts 
to put the defendant on notice as to the dishonesty of 
Johnson. 

Other than the proof of the assault itself, appellant has 
failed to show a single overt act or fact which appellees 
could have discovered, by the most exhaustive investigation, 
which would have given them any intimation that Porter 
was a potential source of danger to Miss Whitman or 
others. Indeed, there is no proof or proffer of proof that 
a competent psychiatric examination at the time of the 
hiring would have disclosed such information. The Ar- 
gornie case was properly applied to a situation similar 
to that in the case at bar, in the case of Fleming v. 
Bronfin, in the Municipal Court of Appeals for the District 
of Columbia, 104 A. 2d 407. In that case the employer’s 
delivery man had indecently assaulted a customer. In 
sustaining the Municipal Court’s direction of a verdict 
for the defendant and after referring to the Argonne case, 
the court said: 

“That is the situation in the case before us. There 
was no evidence that an investigation, however ex¬ 
haustive, would have uncovered any information to 
put defendants on notice that Soper was not to be 
trusted around women, or that there would be the 
slightest risk in sending him on deliveries to homes 
or apartments where he would come in contact with 
female customers. • * • 
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“Since it is clear beyond question that Soper’s act 
was beyond the scope of his employment and not in 
furtherance of defendants’ interests, they can only be 
held responsible as masters if it is established that 
they were negligent in selecting, employing or retain¬ 
ing him.” 

(3) Knowledge or the Means of Knowledge Is an Essential 
Ingredient of Liability in This Type of Case 

In the case of Bradley v. Stevens, 329 Mich. 556, 46 N.W. 
2d 382, 34 A.L.R. 2d 367, the court was also presented with 
the consideration of a case in which an employee had vi¬ 
ciously assaulted a female customer. In holding that the 
circumstances there did not present a case of liability on 
the part of the employer, the court held that such action 
was maintainable only if the defendant knew or should have 
known of the employee’s propensities for such acts. 

In Longo v. Tabasso, 62 Ohio L. Abs. 199, 106 N.E. 2d 
587, in holding an employer not liable for the tort of the 
employee, the court said: 

“The evidence fails to establish that Tabasso was 
a man of violent physically aggressive or disorderly 
propensities to the knowledge of defendant .” (Em¬ 
phasis supplied). 

See, also: Community Theatres Co. v. Bentley, 88 Ga. App. 
303, 76 S.E. 2d 632; General Electric Co. v. Max Rees, 
(C.A. 9, Nov. 24, 1954), 217 F. 2d 595. 

The requirement of knowledge or the means of knowledge 
is merely a different expression of the principle that a 
party should not be held responsible for the consequences 
of an act which ought not reasonably have been foreseen. 
Wohlford v. American Gas Production Co. (C.A. 5, Jan. 
4, 1955), 218 F. 2d 213. 

The requirement of knowledge or means of knowledge is 
again akin to a consideration of the proximate cause of an 
injury; and to be the proximate cause it must do more, 
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unless the injurious result is foreseeable, than merely 
furnish the condition or give rise to the occasion by which 
the injury was made possible. Dixon v. Kentucky Utilities 
Co., 295 Ky. 32, 174 S.W. 2d 19. 

(4) The Testimony of Dr. Epstein and the Records of Saint 
Elizabeth's Hospital and the Veterans Administration Were 
Properly Excluded 

The records of Saint Elizabeth’s Hospital and of the 
Veterans Administration were not admissible under the 
Federal Shop Book statute (Act of June 20, 1936, 49 Stat. 
1561, 28 U.S.C.A. Sec. 695). An analysis of appellant’s 
proffer (App. 25-30, 39) shows that the bulk if not all of 
the evidence proffered consisted of diagnostic observations 
and excerpts from recitals by the patient and others selected 
for their diagnostic significance^ This is the exact type of 
evidence that this Court held not to be within the Shop 
Book Rule in the case of New York Life Insurance Co. v. 
Taylor, 79 U.S. App. D.C. 66, 147 F. 2d 297. 

Entirely apart from the Shop Book Rule, the proffered 
evidence was not admissible, in that the testimony of Dr. 
Epstein was privileged, consisted primarily of hearsay 
testimony, and was based upon facts too remote to the 
event in question to be of probative character. The proffer 
contained nothing which would, directly or indirectly, have 
indicated that Porter’s condition on or before July 12, 
1952, was such that, to the lay observer, he would have 
appeared to be a person of dangerous propensities. 

(5) The Quashing of the Writ of Habeas Corpus ad Testifi¬ 
candum Was a Matter Within the Sound Discretion of the 
Trial Court, and the Record Shows No Abuse of That 
Disreciion 

The record shows that Porter was committed to and 
received at Saint Elizabeth’s Hospital in November of 1952, 
and was there under the original commitment at the time 
of trial (App. 7), that the writ of habeas corpus ad 
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testificandum calling for the production of Porter as a 
witness was addressed to the Superintendent of Saint 
Elizabeth’s Hospital (App. 8), and that the motion to 
quash the writ was made and argued by the United States 
Attorney’s office (App. 97). The record also shows that 
appellees did not participate in the bringing or the argu¬ 
ment of the motion. (App. 97-112). 

Dr. Epstein, Porter’s admitting and treating physician 
at Saint Elizabeth’s Hospital, testified that calling Porter 
to testify would most probably have the effect of disturbing 
him and introducing marked emotional discomfort which 
might well interfere in his process of recovery (App. 103), 
and would certainly seem to introduce an undesirable 
factor in terms of his getting well (App. 104). Upon the 
entire testimony of Dr. Epstein the court concluded that 
the circumstances were such that it would constitute a 
hardship upon the patient to testify which might result 
in a definite prejudice to him in the treatment he was 
receiving (App. 112). 

Considering that Porter was a ward of the Government 
and that the motion was brought by the office of the United 
States Attorney on behalf of Porter’s custodian, the Super¬ 
intendent of the Hospital, the court certainly had the dis¬ 
cretion to prevent action injurious to the patient. 

In any event, the action of the court is not reviewable 
on appeal by the appellant from a judgment directed in 
favor of the appellees herein. It should be borne in mind 
that the appellees, as heretofore pointed out, did not par¬ 
ticipate in the proceedings to quash the writ and were not 
respondents thereto, and that the respondent on whose 
motion the writ was quashed is not a party to the pro¬ 
ceedings below or to this appeal. 

Appellant was certainly aware of the situation regarding 
Porter, but made no effort, so far as is known to appellees, 
to secure his testimony by means other than his production 
in court, nor to postpone trial until such time as his condi- 
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tion might permit either the taking of his deposition or his 
appearance in court. Furthermore, it appears certain that 
Porter, being represented by a competent committee, and 
being under indictment on a charge of first degree murder 
for the death of the appellant’s decedent, would have been 
prevented from testifying upon the basis of the privilege 
against self-incrimination. 

(6) There Is Absolutely No Evidence on Which the Appellee 
American Security and Trust Company Could Be Held 

As set forth in the Counter-statement of the Case, the 
extent of the American Security and Trust Company’s 
connection with the apartment building where the tragedy 
took place was that of a limited, and not a general, agent. 
It executed leases, and made collections and disbursements, 
but did not hire, supervise or control the resident manager 
or other employees. On this state of facts, it could not 
under any theory be held responsible for Hickey’s alleged 
negligence. 

CONCLUSION 

The action of the District Court in directing a verdict for 
the appellees at the close of the appellant’s case should 
be affirmed. 

Respectfully submitted, 

Chakles W. Aeth, 

John L. Laskey, 

Albee Building, 

Washington, D. C., 
Attorneys for Appellees. 
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QUESTION PRESENTED 

The facts disclose that appellant brought a civil action 
against appellee seeking damages for wrongful death of appel¬ 
lant’s decedent. Appellant alleged that the death was caused 
by an employee of appellee; that the cause of death was murder 
for which the employee was indicted; and that the employee 
was thereafter committed to St. Elizabeths Hospital. While 
the indictment was still pending and during the trial of the 
instant case, appellant caused to be issued a writ of habeas 
corpus ad testificandum directed to the superintendent of the 
hospital to produce the employee as a material witness. 

In the opinion of the Government the following question is 
presented: 

Did the trial court abuse its discretion in quashing a writ 
of habeas corpus ad testificandum where (1) the evidence dis¬ 
closed that the health of the witness would be impaired and 
his recovery retarded if he were required to testify, and (2) 
because of the pending indictment the Government, for the 
protection of its ward, would claim the privilege against self 
incrimination so that the witness could not testify. 
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SJmteb States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12818 

Mabel D. Kendall, Ancillary Administratrix of the 
Estate of Codie A. Whitman. Deceased, appellant 

v. 

Gore Properties, Inc., a Corporation, American Security 
and Trust Company, a Corporation, and William Free- 
ney Hickey, appellee 

APPEAL FROM THE EXITED STATES DISTRICT COURT FOR THE 

DISTRIC OF COLUMBIA 

BRIEF FOR AMICUS CURIAE 

STATEMENT OF THE CASE 

In the status of amicus curiae, it is understood that leave to 
present arguments upon evidence presented by the parties 
implies abstention from going into contentious evidence. Cy¬ 
clopedia of Federal Procedure (3rd Ed.), Sec. 1.71. Any 
particularized comments as to any disputation between the 
parties as to the facts will, therefore, be left to the parties. 

It appears from the evidence and from proffers of appel¬ 
lant’s counsel that Codie Whitman, a female, was murdered 
in her apartment in a building owmed by appellee. One Harry 
Clifford Porter, an employee of appellee, was indicted for the 
crime. Appellant seeks to recover damages from appellee for 
the wrongful death of the decedent. In the course of the 
trial, appellant, claiming that Porter was a material and com- 

( 1 ) 
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petent witness, caused a writ of habeas corpus ad testificandum 
to be served upon the superintendent of St. Elizabeths Hospi¬ 
tal to bring Porter into court as a witness. At the time the 
writ was issued. Porter was still under indictment. The Court 
on the Government’s oral motion (App. 97), quashed the wTit 
(App. 112). 

SUMMARY OF ARGUMENT 

Since Porter was confined to a District of Columbia mental 
hospital by a court of competent jurisdiction he became a -ward 
of the Government. As Porter’s guardian, the Government 
has a duty to protect his health and liberty. In exercising 
that duty, the Government proved that if the witness were 
compelled to testify his health would be impaired and his 
recovery would be retarded. Furthermore, the Government 
would invoke the privilege of self incrimination for the witness. 
The refusal to testify would render the witness’ appearance 
academic. 

ARGUMENT 

I 

The Government has an obligation and duty to protect the 
health and liberty of its wards 

The law is well settled that insane persons confined to state 
institutions or to an institution in the District of Columbia 
become wards of the state. This rule was clearly set forth 
in Mackey v. Peters , 22 App. D. C. 341 (1903), where the 
Court stated at page 346: 

“As has been repeatedly said in such cases, the court 
acts as parens patriae, armed with the power of the 
state, and committees and trustees are only its instru¬ 
mentalities to carry its orders into effect.” 

To the same effect see Depue v. District of Columbia, 45 App. 
D. C. 54 (1916). Since Porter was a ward of the state, the 
Government had a special duty to protect him because he was 
in a class incapable of protecting itself. Ex Parte: Inga S. 
Hansen, an insane person, 160 S. 715, 120 Fla. 333 (1935). 
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A. The evidence disclosed that Porter’s health would be impaired and his 

recovery retarded if required to testify 

Dr. Leon Joseph Epstein, a psychiatrist from St. Elizabeths 
Hospital, testified as follows (App. at p. 103): 

“I think it (referring to Porter's testifying) would most 
probably have the effect of disturbing him introducing 
marked emotional discomfort which might well inter¬ 
fere in his process of recovery.” 

He described the reaction of the patient when asked about 
testifying in the following language (App. at p. 104): 

“He became tearful, he became evidently tremulous and 
shaking was visible, his head became bowed, he ex¬ 
pressed marked discomfort at the process of coming; 
and the introduction of a situation which presents such 
discomfort emotionally for a patient, in the process of 
tratment for a severe mental illness, would certainly 
seem to introduce an undesirable factor in terms of his 
getting well.” [Italics supplied.] 

The trial court committed no error when after hearing the 
Doctor’s testimony, it decided that it would be against the 
best interests of the patient to submit him to the ordeal of 
testifying. 

B. The Government, in protecting its ward, would claim privilege against 
self incrimination since Porter was still under indictment for murder 

Under appellant’s proffer of proof with respect to Porter, 
the latter would be asked questions which might be the basis 
of self incrimination under the pending murder indictment. 
Under such circumstances the Government would be com¬ 
pelled to raise the question of privilege for its ward. 

Actually appellant seems to recognize that Porter could 
not be compelled to testify if privilege was raised. He stated 
upon argument to the trial court: 

“Now one way you could test it, your Honor, is that 
if Harry Clifford Porter were to appear here in this 
case and testify, he would be called upon to testify 
concerning the accusation of murder that stands against 
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him in this court and in this case, and if he should claim 
his privilege under the Fifth Amendment, he could not 
be compelled to testify. That is where the test lies in 
this case, that he cannot be compelled to testify in this 
case.” (Tr. p. 99). 

Again counsel for appellant stated: 

“* * * if Porter is brought in here, he cannot be com¬ 
pelled to testify. He can claim his privilege against 
self incrimination and cannot be compelled to testify, 
aside from the question of whether or not he is compe¬ 
tent.” (Tr. 106). 

In view of the above, Porter’s appearance as a witness in 
the trial would serve no purpose. 

CONCLUSION 

Wherefore, it is respectfully submitted that the action of 
the District Court in quashing the writ of habeas corpus ad 
testificandum be affirmed. 


Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Nathan J. Paulson, 
Assistant United States Attorneys. 
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Appellees, by their attorney of record, petition the Court 
to grant a rehearing in banc in the above entitled cause 
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further consideration to reverse the judgment entered 
herein on June 14, 1956, and enter judgment in favor of 
petitioners. As alternative relief correction of said judg¬ 
ment is requested. For grounds petitioners say: 

1. Accepting for the purpose of this petition the Court’s 
opinion that the record established a basis for a finding 
of general negligence on the part of the employer, counsel 
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respectfully suggests that the Court’s conclusion is erro¬ 
neous in that it assumes a causal relationship between such 
negligence and the injury without support in the record 
for such assumption. The record shows that decedent’s 
death did not result from any action of similar character 
to those referred to on page 13 of the opinion, but did 
result from a sudden mental aberration of an apparently 
normal service man on active duty. Had the death or 
injury resulted from any of the negligent acts suggested 
by the Court, liability might well follow, since such incom¬ 
petence would or should be disclosed by adequate investi¬ 
gation. Existence of a latent mental disorder is not a fact 
of such character. The Court’s judgment holds an em¬ 
ployer absolutely responsible for the results of the sudden 
derangement of an employee without a showing on the 
record that he had the opportunity, means, or capacity to 
discover evidence of its existence. 

We are not dealing with an ordinary criminal act, but 
with an insane act. In the light of the Court’s citation of 
the statistics of the Washington Criminal Justice Asso¬ 
ciation, it is conceivable that an employer might be held 
responsible for failure to foresee and guard against the 
occurrence of crime of the character set forth in the sta¬ 
tistical table, but it is a far different thing to require him 
to anticipate such an extraordinary occurrence as we have 
here. The principle we are endeavoring to express is 
stated in comment (a) to Section 307 of the Restatement 
of the Law on Torts: 

“If a particular undertaking is reasonably capable 
of safe performance by a person of normal competence 
and skill, there is generally no negligence in using a 
particular person unless the actor has some cause to 
know that he is subnormal. He is entitled to act upon 
the assumption that a human being whom he uses is 
competent, unless he knows or should know that the 
particular person whom he uses is incompetent or is 
one of a class generally recognized as being incom¬ 
petent or likely to be so. * * * ” 
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2. It is respectfully submitted that the Court’s dis¬ 
cussion of the evidentiary points briefed and argued needs 
clarification for the guidance of Court and Counsel on 
retrial. At page 19 of the opinion the Court says that 
statements by Porter may be offered not as proof of the 
purported facts contained in them, but only to prove that 
the statements were made. It is difficult to conceive that 
these statements were or will be offered for any other 
purpose except to prove the facts contained therein, and 
it is inevitable that they would have such effect if received. 
The record shows the statements to have been made more 
than four months after Porter’s insane action, and unless 
clarified the implication from the passage of the opinion 
referred to, that such statements may be admissible for 
some undisclosed purpose, will be confusing. 

The portions of Porter’s service records and the records 
of the Veterans Administration which were offered were 
also assembled long after the occurrence and contain the 
same type of statements by Porter and others as in the 
case of the Saint Elizabeth’s records. A definitive ruling 
by the Court rejecting evidence of this character will 
eliminate the very real danger that appellees will be 
prejudiced thereby. Reception of this subsequently 
assembled material would unfairly tend to charge appellees 
with knowledge of and responsibility for a condition known 
to no one prior to the event. 

3. There is an apparent inconsistency between the opin¬ 
ion and the judgment of the Court insofar as the American 
Security and Trust Company is concerned. On page 2 of 
the opinion the Court states that it finds no basis upon 
which the American Security and Trust Company could 
be said to be liable, but at the conclusion of the opinion 
the Court apparently reverses the entire judgment, includ¬ 
ing that in favor of the Trust Company. It is well known 
that a banking institution and trust company is affected 
by the pendency of legal claims against it, and if the 
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Court’s opinion is as set forth at page 2, the judgment in 
favor of the American Security and Trust Company should 
be expressly affirmed. 

Respectfully submitted, 

John L. Laskey 
Albee Building 
Washington, D. C. 

Attorney for Petitioner 


Certificate of Counsel 

I, John L. Laskey, counsel for the appellees herein, 
hereby certify that the foregoing petition is presented in 
good faith and not for the purposes of delay. 


John L. Laskey 




